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PRESIDENTS PAGE 


Leonard H. Gilbert 


PRESIDENT 


Taking stock— 
a year under the new 
disciplinary rule 


The administration and appli- 
cation of the Code of Professional 
Responsibility is undoubtedly the 
most important function of The 
Florida Bar. The fact that for 
several years over one-half of Bar 
dues has been devoted to ethics and 
grievance matters recognizes 
that continuing public confidence 
in lawyers and the judicial system 
can be maintained only by fair, 
open, and even-handed enforce- 
ment of the disciplinary rules. To 
that end, we must continually 
review our disciplinary processes 
and procedures to determine what, 
if any, changes are necessary. 

In May of 1979, The Florida 
Supreme Court adopted several 
recommendations made by its 
Special Committee for Lawyer 
Disciplinary Procedure, chaired by 
former Justice Frederick B. Karl 
(and therefore commonly referred 
to as the Karl Committee). The 
committee was charged with 
examining the Bar’s disciplinary 
procedures and proposing 
amendments to those procedures. 
The portions of the committee’s 
report which were adopted by the 
court as amendments to Article XI 
of the Bar Integration Rule took 
effect in October of 1979. 


We now have had almost a year 
of experience under those changes. 
That experience has proven the 
wisdom of most of the reforms. 

Probably the most significant of 
the changes adopted by the court 
provided for the inclusion of public 
members on circuit grievance 
committees and the use of trial 
judges as referees. 

As expected, the use of judicial 
referees has led to a_ greater 
consistency in the application of the 
disciplinary rules and regulations. 
There is a more even-handed 
administration of discipline, which 
has resulted in the beginnings of 
predictability and certainty upon 
which all members of the Bar and 
public can depend and rely. 
Furthermore, because the judicial 
referee for each individual case is 
appointed by the chief justice 
immediately upon receipt of the 
Bar’s formal complaint, there is less 
of a delay in the progress of the 
adjudicatory phase. 

The Board of Governors has done 
an excellent job of appointing to the 
grievance committee public 
members of highly diverse 
backgrounds and from all walks of 
life, as well as very highly qualified 
members of the Bar. The special 
perspective of doctors, teachers, 
housewives, public interest 
persons, and the variety of other 
groups which are now represented 
lends a healthy breadth and depth 
to the views of the committees. 

The Bar is also currently planning 
for early 1981 a statewide confer- 
ence of local grievance committees, 
to which at least one public 
member and one Bar member of 
each committee will be invited. 
Conference participants will meet 
with the Bar’s chief counsel, the co- 
chairmen of the Disciplinary 
Review Committee, and branch 
staff counsel in an effort to develop 
and later disseminate standardized 
procedural and substantive 
guidelines for the application of the 
disciplinary rules. It is also hoped 
that the chief justice of the Florida 
Supreme Court will be available to 
address the conference. 

Almost simultaneously with the 
institution of the Karl Committee 


reforms, the Bar’s chief counsel 
began a new system of regional 
branch offices intended to 
decentralize from Tallahassee the 
administration of the disciplinary 
process. Offices were opened in 
Tampa, Orlando, Miami, and Ft. 
Lauderdale, and are staffed by 
branch staff counsel. 

The operation of the branch 
offices has allowed for maintaining 
accountability and responsibility in 
the administration of the grievance 
process. Where once all cases were 
immediately forwarded to 
Tallahassee upon the receipt of the 
initial complaint, they now remain 
in the branch offices. Thus, each 
office can be evaluated as to its 
individual performance and 
record. Problem areas in caseloads 
and other aspects of the process can 
be more quickly spotted and 
remedied. Most importantly, 
matters are handled more 
expeditiously on a local level. 

All of the branch offices have 
been connected to Tallahassee by a 
computerized communications 
system. The system provides the 
chief counsel and his staff with 
immediate status reports of 
pending cases. The information 
provided on the computer file 
includes the current procedural 
posture of the cases as well as up- 
to-date comments from _ branch 
counsel. 

The Karl Committee and chief 
counsel’s reforms have led 
generally to the processing of more 
grievance cases in less time. In the 
past, one of the greatest complaints 
made against the disciplinary 
process has been the lack of speed 
with which cases proceed. Now, 
however, with the advent of the 
branch staff counsel, grievance 
committee members have been 
freed from many of the 
administrative duties with which 
they had earlier been burdened. 
Their investigative responsibilities 
have been drastically reduced, 
which has allowed them to hear and 
decide many more cases. Also, the 
experience and background of the 
judicial referees, as well as the 
speed with which they are 
appointed, permits them to 
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expedite cases more readily than 
the typical referee of days past. 

These changes appear to have 
been successful. However, we 
should not stop there. We must 
constantly examine the disciplinary 
process to assure that it serves both 
the Bar and the public. For 
example, several of the Karl 
Committee’s recommendations 
were not accepted by the court, 
including the provision of absolute 
immunity for complainants in Bar 
disciplinary proceedings. Whether 
or not this is necessary to an 
effective process remains to be 
seen. It is certain, however, that 
reasonable persons can differ as to 
the wisdom of this and many other 
proposals. Accordingly, we should 
revisit them _ periodically and 
develop new ideas as well. 

One particular issue which will 
require attention is the definition of 
the proper roles in the disciplinary 
process of the complainant and the 
attorney under investigation. Some 


argue that complainants should be 
allowed to question witnesses and 
otherwise directly participate as 
advocates. Others, who may or may 
not agree, nevertheless object to 
allowing the attorney under 
investigation to assume an 
advocate’s role at all steps of the 
grievance process. Still others 
favor allowing all parties full and 
complete access to and _partici- 
pation in all grievance proceedings. 

The Florida House Select 
Subcommittee on the Legal 
Profession made several recom- 
mendations regarding the 
disciplinary process — many, if not 
all of which should be carefully 
considered. For example, the 
committee recommended that the 
Bar should publish in telephone 
directory yellow pages a statewide 
WATS number which persons 
could call to receive public 
disciplinary information regarding 
any practicing attorney. 

These and other issues will most 


certainly be debated and decided in 
the near future. However, this 
necessary and desirable evaluation 
of the mechanics of the disciplinary 
process should not divert us from 
the most important aspects of this 
entire subject: the self-discipline, 
character, and integrity of 
individual lawyers. The principle 
embodied in Canon 9 of the Code 
of Professional Responsibility — 
that all lawyers should avoid even 
the appearance of impropriety — is 
the cornerstone of our profession. 
We have been granted a public trust 
for the maintenance and conduct of 
our state’s judicial system. Attend- 
ant upon that trust is the duty to 
ensure that the highest ethical 
precepts are observed by ll 
members of the Bar. Thus, 
regardless of how well adminis- 
tered our grievance process is, 
public faith in the Bar can best be 
advanced by individual efforts 
aimed at reducing the frequency 
with which that process is used. o 
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EXECUTIVE DIRECTIONS 


John FHarkness,Jr. 


EXECUTIVE DIRECTOR 


A year of self evaluation 


Three and one-half months have 
passed since I assumed the position 
of executive director of The Florida 
Bar on May 30. For those of you 
who don’t know me, my legal back- 
ground is mainly in administration 
and government. Upon graduation 
from the University of Florida 
College of Law, I served as an 
assistant attorney general. I then 
worked four years with the 
legislature: two years as_ staff 
attorney to the House Criminal 
Justice Committee, and two years 
as staff director of the House 
Judiciary Committee. Later, after 
two years of practice in Miami, I 
assumed the position of state courts 
administrator for the Florida court 
system, which I held for the past 
four years. 

During my first year with the Bar 
I intend to spend most of my time 
reviewing its internal operations 
and organization. Former 
membership surveys have given me 
a great deal of insight into certain 
areas that concern you as Bar 
members. However, priorities can 
change with time, and I welcome 
any new comments that you 
presently might have. Suggestions 
from those active in the profession 
provide some of the best plans for 
the future. It goes without saying 
that the doors of The Florida Bar 
offices are open to everyone, but I 
want to particularly invite any of 
you who may be near the 


Tallahassee headquarters to visit 
with me and share your thoughts on 
the future of The Florida Bar. 


Systems review 


During this current fiscal year I 
hope to have the opportunity and 
time to review several existing 
systems within the Bar. 

e One of the operations to be 
reviewed initially is the personnel 
system for Bar staff. We have some 
of the most loyal, hardworking 
employees of any organization I’ve 
seen. A good, effective and 
responsive personnel system will 
ensure the retention of good 
employees and the attraction of 
new ones in the future. 

e The Bar Center maintains 
centralized word processing and 
printing systems which are being 
reevaluated. We wish to make sure 
that the equipment now in place is 
being used to its maximum and any 
new equipment purchased is cost 
effective. 

e There will also be a review of 
the delivery of member services 
such as continuing legal education 
and group insurance. If the Bar is to 
provide services such as these to its 
members, they should be the very 
best possible. A continual 
reevaluation of them is necessary. 


Program review 


I am fortunate in that, prior to my 
accepting this position, there was 
established a Program & Function 
Review Committee charged with 
the responsibility of systematically 
reviewing all existing Bar programs 
and evaluating any proposals for 
new ones. 

In accordance with recommen- 
dations of the Board of Governors, 
we have begun transforming our 
present cash accounting system to 
the accrual basis so that we may 
develop more effective cost centers 
and more accurately project the 
future needs of the Bar. At the same 
time we will be integrating the Bar’s 
budgeting into the program review 
concept in order that we may 
allocate resources to their 
maximum. Also, our purchasing 
procedures are being centralized 
for better audit control and review. 

The Program & Function Review 


Committee has set out a one-year 
schedule of those activities it will 
review. The committee has already 
made recommendations for the 
youth and the law program and is 
now undertaking what I consider 
one of its major reviews, that is, the 
public relations aspect of the The 
Florida Bar. I anticipate the 
committee will review this all- 
encompassing area and make its 
recommendations to the Board of 
Governors by the beginning of 
1981. In addition to Jim Rinaman of 
Jacksonville as chairman, the 
Program & Function Review 
Committee consists of: Charles B. 
Edwards, Ft. Myers; Boyce F. Ezell 
III, Miami; Ben H. Wilkinson, 
Tallahassee; Frank D. Newman, 
DeLand; and N. David Korones, 
Clearwater. 


This committee will be of great 
benefit to us as we look internally at 
ourselves during the next year. 


ASAE survey 


In conjunction with this internal 
systems review and the Program & 
Function Review Committee, the 
Board of Governors recommended 
that the Bar contract with the 
American Society of Association 
Executives for a management 
survey. In July, four association 
directors from around the 
country—-Carl Modecki, executive 
director of the Massachusetts Bar 
Association; Roderick Geer, 
executive vice president of the 
Million-Dollar Roundtable; 
William Henderson, president of 
International Consumer Credit 
Association; and Carl Hauber, 
executive vice president of the 
American Association of 
Neurological Surgeons—spent four 
days at The Florida Bar 
headquarters interviewing staff and 
officers. They conducted a 
structured review and should have 
their recommendations to us by the 
end of September. We asked them 
to review all aspects of | staff 
management, the Bar budget, our 
accounting system, as well as 
delivery of programs. Other 
associations that have undergone 
this type of review have been more 
than satisfied with the results. Carl 
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Modecki, who headed the survey, 
indicates that his group will have 
some concrete recommendations 
for us. 


area, I can either have lunch or 
dinner with as many local bars as 
possible. This self evaluation year 
should prove 


constructive one — for the Bar, its 
members, and me. 

F. Harkness, Jr. 

Executive Director 


to be a_ very 


Responsive to members 


I think that you can see that with 
the effort of the Program & 
Function Review Committee, the 
ASAE survey and our own internal 
review of existing systems, that this 
will be a year of self evaluation. Self 
evaluation can be very helpful and, 
at the same time, very painful. Iam 
dedicated to making the Bar 
responsive to its members and 
believe that this review is the first 
step. 

Finally, I have found that 
attending section and committee 
meetings is an easy way for me to 
gain knowledge of the Bar, its 
operations and its membership. I 
have asked my staff to compile a list 
of the meeting times of local bar 
associations so that if I am in an 
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LETTERS 


Message from Governor Bob 
Graham 


Thank you for the opportunity to 
share with you my views on the five 
constitutional amendments that will be 
placed before the voters in the Second 
Primary Election October 7. I believe 
this package of economically 
progressive amendments is a positive 
step toward building a better Florida, 
and I look to you as members of The 
Florida Bar to share with me the goal of 
success for “Five for Florida’s Future.” 

Florida must keep its economy 
healthy for the advantage of all our 
citizens. Some of these amendments are 
aimed directly at benefiting residents. 
Passage of other proposals would send 
a powerful message about our 
commitment to economic develop- 
ment, because industry wants to locate 
in a state with favorable conditions for 
both the company and its employees. 

In sum, the amendments would (1) 
permit property tax exemptions for 
renewable energy devices, such as solar 
heating and cooling systems, (2) 
authorize state revenue bonds _ to 
finance or refinance housing and 
related facilities, (3) allow residents of 
individual cities or counties to vote for 
local option property tax incentives for 
new or expanded industries, (4) 
increase homestead exemption on city 
and county property taxes to give 
homeowners graduated tax savings and 
(5) permit the legislature to eliminate 
state taxes on business inventories. 

All five proposed amendments 
deserve the support of all Floridians 
and I am eager to hear from you, 
individually and as a group, to know 
that you join with me in supporting 
“Five for Florida’s Future.” 

Bos GRAHAM 


Governor 
Tallahassee 


Agreement on JNC article 


My heartiest congratulations to 
Russell Troutman on his superb article 
on the Florida Judicial Nominating 
Commissions, Vol. 54, The Florida Bar 
Journal, p. 534. 

As one who served on the Florida 
Judicial Nominating Commission, I can 
heartily recommend to the bench, Bar 
and other members of the public that 
Mr. Troutman’s thoughts and 
recommendations for change be 
seriously considered and introduced by 
The Florida Bar. 

M. MINNETTE MassEy 
Coral Gables 


I have read Russell Troutman’s article 
on the Florida Judicial Nominating 
Commissions in the July-August issue of 
The Florida Bar Journal. 

He has accurately expressed the 
concerns I have had for a long time. 

I am grateful that some one with his 
prestige and influence has had the 
courage to publicly face up to this 
problem. 

I am hopeful that he and others of 
influence in The Florida Bar will take 
the time and effort to do something 
about the present ridiculous political 
arrangement. 

ALTON M. TowLeEs 
Quincy 

Bravo on Russell Troutman’s 
July/August Bar Journal article! What 
he has said about the truth of so-called 
de-politicization of the selection 
process deserves wide dissemination. 


JosepH W. LITTLE 
Gainesville 


Advice by Journal award winner 


Thank you very much for sending me 
the plaque and check. I am very proud 
of the award for best general interest 
article this year and I am grateful to you 
and the other members of the editorial 
staff and the editorial board for 
publishing the article and recognizing 
our effort in this way. 

You may be interested to know that 
the article (Commercial Carrier 
Decision and the Status of 
Governmental Immunity in Florida, 
October 1979) was an outgrowth of 
research I did in preparing to argue a 
motion for summary judgment ina civil 
case in the circuit court here in Pinellas 
County. After relating the substance 
of my proposed argument on the 
motion to one of my cohorts, he 
suggested that I consider drafting an 
article because other attorneys may be 
interested in my research. 

At first the idea did not appeal to me 
because, as I’m sure you know, 
composition is an agonizing process. 
But when Richard Oldham agreed to 
collaborate, I became more 
enthusiastic. Our efforts have paid 
more dividends that I expected. Aside 
from the excitement of having the 
article published and the honor of the 
award, researching and organizing the 
article was very helpful to me in 
preparing for the motion hearing, 
which resulted in our obtaining the 
summary judgment, and later in orally 
arguing an appeal in another case 
before the Second District Court of 


Appeal, in which we also were 
successful. 

I hope that you will continue to 
encourage practitioners to submit such 
articles as you feel would be of general 
interest to members of the Bar. I have 
found many of your articles, such as the 
one by Frank Schnidman in the 
Environmental Law Section of the 
latest issue (July/August 1980), very 
helpful in keeping abreast of the law in 
my own area of practice. And if my 
own experience is any indication the 
benefits to the practitioner of 
organizing and writing such articles are 
well worth the effort. 

N. Drake, Jr. 
St. Petersburg 


Legislature’s intent re negligence 


I must reply to the article on 
Misconduct under the Florida 
Unemployment Compensation Law 
appearing in your June 1980 issue. 

The author states that, by failing to 
adopt the entire paragraph in Spaulding 
v. Florida Industrial Commission, 154 
So.2d 334 (Fla. 3d DCA 1963), the 
legislature intended to include 
negligence as misconduct. However, 
the portion not included by the 
legislature §443.06(9) Florida 
Statutes, does not say what 
misconduct is, but says what 
misconduct is not. One must search the 
Florida Statutes very carefully to find 
any statutes in which the definition of a 
word specifically states everything that 
the definition is not intended to include. 
Therefore, the legislature’s failure to 
exclude mere inefficiency, unsatisfactory 
conduct, etc., resulting from inability or 
negligence in isolated incidents does 
not mean that the legislature intended 
mere negligence to be misconduct. On 
the contrary, it is still the purpose of the 
unemployment law to protect the 
employees who may lose their jobs 
because of inability, inefficiency, 
inadvertencies, or isolated incidents of 
negligence. 

The case the writer cites, U.C. Order 
Number 78-2821, involving a pilot who 
failed to make mandatory altitude 
“callouts” was decided correctly. First, 
under case law and the Commission’s 
own rules, the employer has the burden 
of proof to show that the employee was 
aware of the rule he violated. Rule 8B- 
2.17, Fla.Admin.Code; Florida 
Industrial Commission v. Ciarlante, 84 
So.2d 1 (Fla. 1955). To disqualify sucha 
person on the grounds of misconduct 
would be tantamount to disqualifying a 
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would-be attorney who is fired from his 
job because he failed to pass the bar. 

It has always been the law that the 
unemployment statute is to be 
construed liberally in favor of the 
claimant, for whose benefit it exists. 
E.g., Williams v. Florida Department of 
Commerce, 326 So.2d 237, 239 (Fla.3d 
DCA 1976). If the legislature had 
intended to change this policy, it could 
have done so with a clear statement in 
the statute that the policy was no longer 
in effect. Similarly, if the legislature had 
intended to make mere negligence 
equal to misconduct, it could have 
added a subparagraph (c) to §443.069, 
“negligence is misconduct.” Since the 
legislature did not do so, one can only 
conclude that this was not the 
legislature’s intent. 

BARBARA GREEN 

Miami 


Guide to APA 


-I should like to applaud publicly 
John-Edward Alley’s Administrative 
Law aarticle in the June 1980 issue 
(“Agency Accountability: Judicial 
Remedies for Wrongful Agency Action 
Under the Florida APA”). 

Mr. Alley said what needed to be 
said, and said it well. 

The circuit courts of Florida would 
appear to have been stripped— 
judicially—of their constitutional and 
statutory powers respecting review of 
administrative tribunals (the Willis and 
Mitchell cases) as well as by decisions 
holding now and again that the circuit 
courts’ prohibition powers respecting 
administrative tribunals have been 
abrogated; and it is therefore 
distressing to find that the appellate 
courts themselves are unwilling or for 
some reason unable to step into the 
breach promptly, diligently and 
expertly to utilize existent statutory 
remedies which could—and_ were 
intended to—obviate proliferation and 
extenuation of unnecessary litigation, 
grant prompt and definitive remedy, 
and preclude the kind of far-flung 
bureaucratic impositions which stifle all 
but those who can afford.to wage a 
substantial campaign against the 
government (and, alas, in the 
government’s ballpark). 

One would hope that Mr. Alley’s 
article will become a text and guide, 
revivifying the spirit of the 
Administrative Procedure Act. 


STEPHEN Marc SLEPIN 
Tallahassee 


1980 
October 
4 Real Property Officers Meeting, Tampa Host Hotel 
5 Young Lawyers Section Executive Committee 


Meeting, Gainesville 

9-11 Southern Conference of Bar Presidents, Gatlinburg, 
Tennessee 

10-26 The Florida Bar Mediterranean Air/Sea Cruise 

14-19 Real Property, Probate and Trust Law Section 
Executive Council, Panama Canal, Contadora 
Island 

16-18 Florida Defense Lawyers Association Annual Meet- 
ing, The Breakers, Palm Beach 

17 General Practice Section and Florida Lawyers Pre- 
paid Legal Services Corp. Seminar on Prepaid 
Legal Plans, Dupont Plaza Hotel, Miami 

17-18 Local Bar Leaders Conference, Florida Bar Center, 
Tallahassee 

24 FLPLSC Board of Directors Meeting, Tampa Host 

28 Florida Bar Examination, Parts I and III, Lakeland 
Civic Center 

31 Trial Lawyers Section Executive Council Meeting, 
Jacksonville, Holiday Inn 


November 
6-8 AFTL Annual Convention, Doral Country Club, 
Miami 


6-9 Young Lawyers Section Board Meeting, Tallahas- 
see Hilton 

8 Real Property Section Officers Meeting, Tampa 
Host 

13-15 Florida Bar Board of Governors Meeting, Marina 
Bay, Ft. Lauderdale 

21-22 Real Property, Probate and Trust Law Section 
Executive Council, The Florida Bar Center, 
Tallahassee 


December 


4-6 NABE Public Relations and Communications 
Workshop, Host Hotel, Tampa 

6 Young Lawyers Section Executive Committee 
Meeting, Orlando 

12 Miami Beach Bar Installation Luncheon, Embers 
Restaurant 

12 Standing Committee Meeting UPL, Miami 

13-20 Academy of Florida Trial Lawyers Economics of 
Trial Practice, Snowmass, Colorado 

19 FLPLSC Board of Directors Meeting 


1981 


8-10 Midyear Meeting of The Florida Bar, Lake Buena 
Vista Hotels 

8-10 Real Property, Probate and Trust Law Section 
Executive Council, Lake Buena Vista 

8-10 Trial Lawyers Section Executive Council, Lake 
Buena Vista 

9 Criminal Law Executive Council Meeting, Lake 
Buena Vista 

15-17 ABA Section of Litigation, Council/Committee 
Chairmen Meeting, Boca Raton Hotel 

15-17 Florida Bar Board of Governors Meeting, Tampa 
Host 

28- ATLA Mid-Winter Convention, Mexico City 

Feb. | 

29- = Young Lawyers Section Board Meeting, Indigo Inn, 

Feb. 1 Daytona Beach 


February 


4-I1l1 ABA Midyear Meeting, Houston, Texas 

20 Standing Committee Meeting, UPL, Tallahassee 

21 Florida Bar Media/Law Conference, Omni Hotel, 
Miami 

28 Young Lawyers Section Executive Committee 
Meeting, Miami 
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The new chief justice— 


Alan C. Sundberg 


By Linda H. Yates 


When Alan Carl Sundberg 
moved into the Supreme Court 
chief justice’s chambers on July 1, 
Florida newspapers headlined, 
“New chief justice takes over 
quietly,” . . . “without fanfare.” 

The newspapers were right. The 
new chief justice began his two- 
year term by removing his coat and 
assisting in the moving of his books 
and personal belongings from his 
old office in the south wing of the 
Florida Supreme Court building to 
the chief justice’s office in the north 
wing. His walk across the balcony 
that encircles the Supreme Court's 
awe inspiring two-story rotunda 
made no noticeable change in his 
personality or style. 

But changed was the time he 
previously spent in writing 
opinions—which he enjoyed—to 
handling the administrative detail 
involved in his responsibility as 
titular leader and chief 
administrative officer of the 
Florida judiciary. He has no grand 
plan for the office—he simply plans 
to make the court and the judiciary 
operate as efficiently as possible. 
“You might say my style will be 
persuasion rather than pontifica- 
tion,” he said. 

In an interview shortly after he 
assumed his new duties, he 
displayed still another style that 
called to mind a verse from Isaiah: 
..in quietness and in confidence 
shall be your strength.” 

With his six foot, five inch frame 
leaning back in his chair, his feet 
across one side of his desk, he talked 
about the Supreme Court, the 
practice of law he loves so much 


(“I'd do it without pay”) and The 
Florida Bar (for which “I have a 
high regard”). His relaxed manner 
suggested assurance that the court’s 
backlog of 1,123 cases, including 
113 capital cases from Florida’s 
death row, will be handled 
expeditiously. 

In December 1979, the Supreme 
Court had 1,403 cases on file. By 
June 30 of this year, that number, 
including those filed during the past 
six months, had been reduced to 
1,123 cases. “We are making 
progress in whittling down the 
backlog, although we have not yet 
felt the full impact of the 
constitutional amendment which 
changed our jurisdiction,” Chief 
Justice Sundberg said. 

The new constitutional 
amendment, approved by the 
electorate in March, became 
effective April 1, 1980. To prepare 
for the transition, then Chief Justice 
Arthur J. England, Jr., and Justice 
Sundberg, along with other 
members of the court, met with 
judges of the district courts of 
appeal to explain the changes that 
would affect each of the appellate 
courts. 

“Consequently, it was a very 
smooth transition,” Chief Justice 
Sundberg said. “We kept in-house 
any cases filed up until April 1, and 
on June 26 the court issued an 
opinion further clarifying the 
jurisdiction of the court and 
explaining the history of the 
constitutional amendment in order 
to record it on the books.” 

In the case, Philip H. Jenkins v. 
State of Florida, the court dismissed 
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an application for review of a per 
curiam decision of a district court of 
appeal which read in its entirety, 
“Per curiam affirmed,” although a 
dissenting opinion was filed in the 
case. The petitioner asserted that 
the decision of the district court was 
in conflict with decisions of other 
districts or with Supreme Court 
decisions upon the issue of whether 
uncorroborated or hearsay 
information from a confidential 
informant, who had not divulged 
the source of his information, was 
sufficient to establish probable 
cause for a warrantless search of a 
vehicle. The trial court denied the 
motion to suppress and on later 
review the district court affirmed 
the ruling of the trial court without 
opinion. One member of the three- 
judge panel dissented from the 
decision of the majority. 

The Supreme Court in its opinion 
outlined the dramatic change in 
§3(b)(3) of Article V of the Florida 
Constitution, ratified by the people 
of this state in the March 11, 1980, 
election. After April 1, 1980, that 
section of the constitution states 
that the Supreme Court “may 
review any decision of a district 
court of appeal...that expressly and 
directly conflicts with a decision of 
another district court of appeal or 
of the Supreme Court on the same 
question of law....” The court said 
this language leaves no room for 
doubt, that the language and 
expressions found in a dissenting or 
concurring opinion cannot support 
jurisdiction under the section 


(Continued on page 584.) 
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The new chief justice — 
Alan C. Sundberg 


because they are not the decision of 
the district court of appeal. 

Acknowledging that opponents 
of the constitutional amendment 
claimed that access to the Supreme 
Court was being “cut off,” the 
Jenkins opinion said they were 
“absolutely correct” in regard to 
review by conflict certiorari of per 
curiam decisions rendered without 
opinion. 

Citing other cases to support its 
action, the Supreme Court’s 
opinion in Jenkins said, “It was 
against this jurisprudential back- 
drop and in the face of a staggering 
caseload that in November 1979, 
this court urged the legislature, 
meeting in special session, to enact a 
proposed amendment to Section 3 
of Article V of the Constitution to 
limit the jurisdiction of the Supreme 
Court.” 

Chief Justice Sundberg said the 
time for debate is over and he is 
very optimistic that the amendment 
will make great inroads into the 
backlog and increasing caseload of 
the court. 

“Part of the purpose of the 
amendment was to maintain quality 
of the court’s work,” he said. “We 
found that quantity was pushing 
against quality—we want to move 
litigation as expeditiously as we can 
but, on the other hand, we want the 
quality of our work to be high. We 
need more time to think if we are to 
maintain high quality opinions.” 

Cases involving The Florida Bar 
and its members are an increasing 
part of the Supreme Court’s 
caseload. “As the lawyer population 
increases, the number of 
disciplinary actions involving them 
is increasing,” Chief Justice 
Sundberg said. He noted 
improvement in the system under 
the revised disciplinary rule which 
went into effect in October 1979 
and pointed to use of circuit judges 
as referees as a primary means of 
speeding up the process. Most 
reports from the referees now come 
to the court within 30 days after the 
hearing although occasionally there 
is a problem in obtaining transcripts 
from the Miami area. He said that 
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the Bar plans to expand the number 
of court reporters in use in 
disciplinary cases in order to 
correct this problem. 

“The court gives priority to 
disciplinary cases and tries to move 
them through as quickly as 
possible,” he said. “The new 
disciplinary rule has resulted in 
significant improvement in the 
system. We are also finding that it is 
an excellent thing that we have lay 
persons serving on _ grievance 
committees. Lay persons around 
this state come up to me and tell me 
how impressed they are with the 
system after having worked with it 
as a member of a grievance 
committee.” 

Chief Justice Sundberg said he 
would like to let “the system shake 
down some” before the court 
considers any refinements to the 
disciplinary rule. “The court will 
certainly consider the recommen- 
dations made by the House Select 
Subcommittee on the Legal 
Profession. A number of the issues 
have heretofore been considered 
by the court in connection with the 
Karl committee report and action 
taken where deemed appropriate. 
We had already considered the 
speedy trial rule which that 
subcommittee recommended, but 


The new chief justice is father of these five: Ang 


it was rejected by the court. 
Nothing has been demonstrated to 
change my opinion that the public 
interest would not be served by a 
speedy trial rule that would permit 
an unethical lawyer not to be 
disciplined if the process broke 
down,” he said. “Personally, I don’t 
think such a rule would be in the 
best interest of the public or the 
Bar.” 

Sundberg was appointed to the 
Supreme Court in 1975 by 
Governor Reubin Askew. He was 
the second Supreme Court justice 
to be appointed under the merit 
selection process in which the 
judicial nominating commission 
submitted nominees to the 
Governor. A_ believer in merit 
selection of judges, Chief Justice 
Sundberg feels that judges should 
face periodic referendum later to 
determine if the public feels they 
should be retained in office. He 
feels the selection process should be 
open to the public, however. By 
opening the interview portion of 
the judicial nominating commission 
meetings to the public, “the public 
will be better satisfied that the 
process is a good one. They do not 
know now who has applied for the 
judgeship. If the names of all 
applicants were disclosed, it would 


ela and Allison, seated in 


foreground; William, Alan, Jr., and Laura. 


tend to allay the fears that politics 
play a part in the system. We took 
the popular election process away 
from the public; now we need to 
involve them by letting them be 
privy to the interviews,” he said. 


“We need to do some public 
information work as we open the 
meetings to the public,” he said. 
“We need to explain that if a lawyer 
is not selected, this does not mean 
that he is not qualified, but simply 
that it is the role of the commission 
to pick the best qualified among 
those up for consideration. 
However, being a judge is a robust 
business; if the open process 
discourages applicants, then 
perhaps they should not apply.” 
Since the nominating commissions 
are constitutional bodies, Chief 
Justice Sundberg said neither the 
Supreme Court nor any other 
agency may impose rules to effect 
an openness policy. Such a move at 
this point must be voluntary with 
each nominating commission. 

As a member of the Board of 
Governors of The Florida Bar in 
1974, Sundberg chaired an ad hoc 
committee of the Board to work 
with the Judicial Qualifications 
Commission to revise the 
procedures of that commission to 
remedy deficiencies in the process 
of disciplining judges. Richard T. 
Earle, Jr., then chairman of the 
JQC, looked to the Bar for 
assistance in changing the rules of 
the commission so that all 
proceedings after a complaint had 
been filed could be opened to the 
public. 

“Alan stood his ground before 
opponents on the Supreme Court, 
before legislators and others who 
firmly believed the proceedings 
should be closed,” Earle said. We 
had just gone through disciplinary 
proceedings involving two 
members of the Supreme Court, 
one behind closed doors and one 
open to the public. The Judicial 
Qualifications Commission was 
convinced that the public had a 
right to know the facts and that 
open proceedings would be fairer 
to the judges involved and fairer to 
the JQC as well,” Earle said. As a 
result of the combined efforts of 
JQC commissioners and the Bar, 
the rules were changed to permit 
the open proceedings. 


Having known Alan Sundberg 
since the time he began law practice 


/ 


The Young Lawyers Section of The Florida Bar honored Alan Sundberg with its 
Outstanding Lawyer Award during the section’s annual convention in March 
1976. YLS President A. Lamar Matthews, Jr., left, and Convention Chairman 
John W. Frost Il, right,offer congratulations. 


in St. Petersburg in 1958, and based 
on his contact with him while 
attempting to change the JQC rules, 
Earle said he recognized Sundberg 
as someone who “should himself be 
a justice of the Supreme Court. Alan 
is an intellectual, he is young, he 
writes well, he is absolutely honest 
and thoroughly nice. He is fearless 
and deeply interested in the Bar. 
Put together, he looked to me as a 
person uniquely qualified to serve 
as a justice,” Earle said. 

As two justices of the Supreme 
Court were forced to resign, other 
members of the Bar who knew 
Sundberg well encouraged him to 
offer himself as an applicant to the 
Supreme Court Judicial Nominat- 
ing Commission. ‘“‘Sandy 
D’Alemberte and Tom Clark were 
significant influences. I decided it 
was time ‘to put my money where 
my mouth is’ and did so,” Sundberg 
recalled. 

When he took the oath as justice 
of the Florida Supreme Court on 
May 5, 1975, Sundberg gave up the 
practice of law, which “is the most 
fulfilling thing I have ever done. I 
would have practiced law even if I 
didn’t get paid for it,” he said. His 
love of the practice of law goes 
back to the time when he was seven 
years old. Living in Jacksonville 
with his family, parents Robert C. 
and Gertrude R. Sundberg and 
older brother Richard, young Alan 


accompanied his father to the 
Federal Building, housing the post 
office and federal court, one 
December day to mail some 
Christmas packages. “We had a 
little extra time and my father took 
me up to the courtroom to observe a 
trial. I don’t know what there was 
about it, but from that day forward 
I never had any doubt that I wanted 
to be a lawyer,” he said. 

Sundberg attended the public 
schools of Duval County where he 
had been born in 1933, and from 
there went on to obtain a BS degree 
from Florida State University in 
1955. He applied to only one law 
school—Harvard—and was 
accepted. “I guess I was a little 
naive,” Sundberg admits now that 
he has a better knowledge of how 
difficult it is to become admitted to 
law school, especially the ivy league 
ones. His scholarship, membership 
in Phi Beta Kappa, Phi Kappa Phi, 
Omicron Delta Kappa, and other 
honoraries apparently made the 
difference. 

While attending Florida State 
University, Sundberg met Barbara 
Lester of St. Petersburg. Following 
graduation, she went on to Syracuse 
University to attend commercial 
art school. They later were married 
when he was in his first year of law 
school at Harvard. Today, they 
have two sons, Alan, Jr., 16, and Bill, 
11, and three daughters, Allison, a 
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youngest son, William, assisted him when he first put on a justice’s robe in May 
1975. He and Justice Ben Overton were the first two named to the Supreme 
Court under the merit seleétion system. Even though he enjoyed trial practice, 
Sundberg offered his application to the Supreme Court Nominating 
Commission at the urging of fellow lawyers who considered him uniquely 
qualified to serve on the bench. 


22-year-old beginning law student 
at Florida State University, Angela, 
20, and Laura, 18. The Sundbergs 
are a close-knit family who spend a 
great deal of time together, for as 
the chief justice says, “Child raising 
is a job that takes every waking 
hour.” Portraits of each of their 
children, done in pastels by Mrs. 
Sundberg, grace the wall behind 
the chief justice’s desk in the 
Supreme Court Building. Visitors to 
his office who comment on the 
charming display are uncertain 
whether Sundberg has placed them 
there because he is especially proud 
of his family or especially proud of 
his wife’s artistic talents. A few 
minutes’ conversation reveals that 
both are high on his appreciation 
list. 

After admission to The Florida 
Bar in 1958, Sundberg began work 
with a law firm in St. Petersburg, his 
wife’s hometown. He _ began 
practice in a firm headed by the late 
Baya Harrison, a former president 
of The Florida Bar. “He was a 
magnificant trainer of young 


lawyers and a highly principled 
Sundberg 


professional person,” 
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recalls. “He emphasized by 
example and precept that law is a 
profession and not just a means of 
earning a livelihood. It was a 
marvelous experience for me,” 
Sundberg said. 

When asked if he felt such an 
“internship” program should be 
made available for all new 
members of the Bar, the chief 
justice said that he believes older 
lawyers have always felt the 
professional responsibility to train 
beginning lawyers. “I don’t think it 
should bea structured thing though. 
It would be much more difficult 
now with the size of the Bar and the 
size of communities.” 

Sundberg practiced with Mann, 
Harrison and Mann for seven years 
and then started his own firm, 
Masterson, Sundberg and Rogers. 
He handled personal injury cases 
and later commercial litigation for 
about ten years with the firm before 
being appointed to the court. 

During his days as a practicing 
lawyer, Alan Sundberg was active 
in bar association work. He was a 
member of the first executive 
council of the Corporation, 


Banking and Business Law Section 
of The Florida Bar. Earlier, he had 
served as a member of the Board of 
Governors of the Young Lawyers 
Section and was a member of the 
Unauthorized Practice of Law 
Committee. When Board of 
Governors member Paul Roney 
became a federal judge in 1970, 
Alan Sundberg ran for the 
“Harvard” seat on the Board. The 
seat, so named by Judge Roney, 
had previously been filled by 
Richard T. Earle, Jr., and Roney, 
both of whom were Harvard 
graduates. 

“I have a high regard for The 
Florida Bar and the Board of 
Governors,” Sundberg said. “One 
of my most satisfying experiences 
was the high quality of debate and 
the quality of the people involved 
while I served on the Board.” 
During his service, he was named to 
several important committees of 
the Board, the Executive 
Committee in 1973-74, chairman of 
the Disciplinary Procedure 
Committee 1974-75, vice chairman 
CLE Committee, 1972-73, and was 
Board liaison to the Environmental 
Law Committee, 1974-75. He also 
was second vice president of The 
Florida Bar Foundation and served 
as author of a chapter in the CLE 
Manual, Civil Practice Before Trial. 
During the spring of 1972, he was a 
lecturer of law at Stetson University 
College of Law. Stetson later 
honored him with an honorary 
doctor of laws degree in January 
1977. 

Current Florida Bar President 
Leonard H. Gilbert, who has known 
Alan Sundberg since the early 
1960’s and who served with him, 
both as a member of the Board of 
Governors of the Young Lawyers 
Section and on the Board of 
Governors of The Florida Bar, is 
eager to tell others of his admiration 
for the chief justice. “Alan 
Sundberg is a super person, a great 
lawyer and family man,” Gilbert 
said. “He has a great intellect, deep 
feelings for people and more 
patience and understanding than 
most. He also has a great sense of 


humor—a really great person,” 
Gilbert said. 


“...in quietness and in confidence 
shall be your strength.” 


..and in scholarship, the esteem 
of his peers, love of his family, 
respect of the public. o 


Alan Sundberg’s wife Barbara, mother, Gertrude Sundberg of Jacksonville, and 


Contracep ive 


failure: 


A blessed event? 


By Luis Prats and J. Craig Crawford 


hen a product materially 

fails to fulfill its intended 

purpose, legal avenues are 
open to consumers as a means 
of remedying the loss. No more 
obvious statement could be made 
in light of current trends in 
the product liability field. Those 
avenues are narrow, however, 
when certain products are 
involved. 

One such product is a 
prescription contraceptive. Until 
recently, consumers with defective 
prescription contraceptives found 
only dead ends in their efforts to 
obtain a remedy. In many states, 
including Florida, the avenues are 
widening. 

This article will serve as a guide 
for advocates in dealing with the 
two most difficult obstacles along 
the path to a successful outcome of 
contraceptive failure cases. The 


first obstacle is a presumption held 
by a shrinking number of courts 
that the birth of a healthy, though 
unwanted, child cannot constitute a 
damage as a matter of law. The 
second is an unworkable rule which 
protects prescription drug 
manufacturers from consumer 
lawsuits once the prescribing 
physician is warned of possible 
product deficiencies. 

The first obstacle an aggrieved 
consumer faces in a contraceptive 
failure case is a reluctant court; 
reluctant because the charge of 
finding damages in the birth of a 
healthy infant is new and muddled 
in a plethora of moral and policy 
considerations. If the aggrieved 
party can map out a careful route 
past the ideological obstacles—a 
task successfully undertaken in a 
number of recent decisions'—a 
court would find little reason for 
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refusing to recognize the new cause 
of action. 

The public policy considerations 
underlying this tort are expansive. 
For the purposes of this discussion, 
they will be divided into four areas. 
The first is the balance of equities 
involved in determining who 
should bear the costs of an 
unplanned pregnancy caused by a 
negligent tortfeasor. The second is 
the difficulty of ascertaining the 
damages in such cases. The third is 
the possibility of increased 
litigation attendant to the creation 
of new causes of action. The fourth 
is whether recognition of the cause 
of action is a legislative or judicial 
concern. 

The first courts faced with a 
claim by parents for wrongful birth 
denied all damages as matter of 
law. A recent case which reflects 
this older view is Terrel v. Garcia,” 
in which the parents of a healthy 
child sued the doctor who had 
unsuccessfully attempted to sterilize 
the mother. The court denied the 
damages, holding that as a matter of 
law the intangible benefits of a 
child to the parents outweigh the 
economic loss in rearing and 
educating a normal and healthy 
child.* 

One of the first cases to reject 
these policy arguments was Troppi 
v. Scarf,s a landmark decision 
involving a mother of seven who 
became pregnant after a 
pharmacist negligently filled her 
birth control prescription with 
tranquilizers. 
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The court in Troppi held that 
anxiety, incapacity and suffering 
are all inextricably related to 
childbearing and that the economic 
costs of an unplanned child should 
not be detached from the 
damages.> Accordingly, the 
benefits of an unplanned child may 
be against all the elements of the 
claimed damages. 

A very recent case which is in line 
with the decision in Troppi is 
Sherlock v. Stillwater Clinic.® In 
Sherlock, the plaintiff's healthy 
child was born because of a 
negligently performed sterilization 
operation. The court observed that, 
analytically, the doctor’s negligence 
was indistinguishable from any 
ordinary medical negligence 
action. The purpose of the doctor’s 
action was to prevent birth and the 
court concluded that elementary 
principles of justice required that he 
be held legally responsible for the 
failure of the operation.’ The courts 
that have adopted this view® have 
refused to excuse the defendant for 
negligence just because the claimed 
damage was the birth of a healthy 
infant. These courts have 
recognized that far from being a 
blessed event, the birth of an 
unplanned child can be a serious 
injury to a couple not wanting a 
child—and a defendant who 
negligently causes the birth should 
be held accountable. 


From a tortfeasor’s perspective, 
the argument is that the injury is 
wholly out of proportion to the 
culpability of defendant. In Rieck 
v. Medical Protective Co.,° a doctor 
negligently failed to diagnose a 
pregnancy which resulted in the 
birth of a healthy infant. In denying 
the plaintiff’s action, the court ruled 
that allowance of recovery would 
be too unreasonable a burden to 
place on defendant. In effect, 
defendant would have to pay for 
the “fun, joy and affection”!® which 
plaintiff would have in rearing the 
child. In light of Troppi, the 
proposition that rearing a child 
brings only “fun, joy and affection” 
is suspect at best. 


On a much broader scale, there is 
nagging concern over what impact 
the recognition of this cause of 
action would have on society’s 
expectations. Two seemingly 
competitive issues are at the center 
of this consideration: first, the 
desirability of population control; 
second, the sanctity of human life. 
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The court in Troppi declared that a 
judicial statement of public policy 
should express the will of the 
people. The court reasoned that 
since contraceptives are used to 
prevent the birth of healthy infants 
by millions of persons, to say that 
for reasons of public policy 
contraceptive failure can result in 
no damages as a matter of law 
ignores the fact that so many 
persons use contraceptives to 


Denial of a remedy in a 
contraceptive failure 
case as a matter of law 
would certainly not be 
consistent with the 
state’s policy on family 
planning and compre- 


hensive medical know- 
ledge 


prevent the very result which some 
courts claim to be an overriding 
benefit.!! Since population control 
by the use of contraceptives was an 
accepted policy of Michigan, the 
court reasoned, a cause of action 
which is consistent with that policy 
is also consistent with the public 
policy of the state. 

This analysis is very persuasive in 
Florida. The Florida Comprehen- 
sive Family Planning Act!? 
mandates that Florida implement 
family planning education 
programs, specifically including 
prescription for and provision of all 
medically recognized forms of 
contraception. The Act provides 
that contraception be made 
available not only to married 
persons, but also to single persons 
and, under certain circumstances, 
minors. This law is evidence of a 
vigorous state policy in favor of 
planned procreation; more 
specifically, it is evidence of a 
policy favoring education and 
informed decision making with 
respect to family planning.'? Denial 
of a remedy in a contraceptive 


failure case as a matter of law 
would certainly not be consistent 
with the state’s policy on family 
planning and comprehensive 
medical knowledge. 

Florida courts have already 
shown an inclination toward 
recognizing a cause of action which 
remedies the birth of an unplanned 
child. In Jackson v. Anderson'4 
plaintiff brought an action for 
breach of warranty after a 


There is nagging con- 
cern over what impact 
recognition of this cause 
of action would have on 
society’s expectations. 
Two competitive issues 
are at center: desir- 
ability of population 
control and sanctity of 
human life 


negligently performed sterilization 
ultimately resulted in the birth of a 
healthy child. Although this action 
was not grounded in tort, the court 
refused to dismiss the case simply 
because the damage was the birth of 
an unplanned, yet healthy infant. 
Implicitly recognizing that the birth 
of an unplanned child may 
constitute a damage, the court ruled 
that plaintiff was entitled to a trial in 
which the merits of the claim could 
be assessed.!> The court’s refusal to 
foreclose on plantiff’s access to a 
trial is a strong indication that a 
contraceptive failure claim 
grounded in tort may _ meet 
attentive ears in Florida courts. 
The opposing view is that courts 
should do nothing to interfere with 
the sanctity of human life. In 
Glietman v. Colegrove'® a mother 
who contracted German measles 
while pregnant was told by her 
physician that the disease would 
have no effect on the unborn child. 
The infant was born with defects 
and the parents sued on its behalf 
for damages. The court ruled that 
the right of a child to live is greater 


than and precludes the parents’ 
right not to endure emotional and 
financial injury.'7 There is an 
important distinction between 
Glietman and the typical 
contraceptive failure case. 

In Glietman, the action was for 
wrongful life.!* The court faced the 
task of weighing the value of human 
life against the value of life with 
defects. This task the court found to 
be impossible. In contraceptive 
failure cases such a determination 
would not be required since they 
would likely involve the wrongful 
birth of healthy children. The 
damages are easier to ascertain; the 
task considerably less awesome. 

In wrongful birth actions, courts 
have been more amenable to 
measuring damages. In Troppi the 
court ruled that most of the 
damages attendant to an unplanned 
pregnancy were ascertainable. 
Particularly, the court ruled that the 
mother’s loss of wages, pain and 
anxiety, medical and_ hospital 
expenses, and the costs of rearing a 
child were reasonably ascertainable 
by a trier of fact.!° 

Another obstacle which has 
prevented courts from readily 
accepting contraceptive failure as a 
cause of action is fear of increased 
litigation. Although this is not likely 
to be a dispositive issue, it could 
operate to make a court more 
reluctant to accept such an action. 
In Zepeda v. Zepeda™ plaintiff was 
the infant son of defendant who 
sought damages from his father 
because he was an illegitimate 
child. The court refused to 
recognize the new cause of action 
of wrongful life. In so doing, it 
expressed concern over opening the 
doors to litigation in such a vast new 
field. The court recognized, 
however, that fear of increased 


QUALIFIED 
REPORTERS, | 
INC. 


e COURT 


@ DEPOSITIONS 
@ DAILY COPY @ARBITRATIONS 
MEETINGS @VIDEOTAPING 


litigation would make it proceed 
with caution, but that it would not 
reject plaintiff's claim simply 
because there may be others of 
equal merit.?! 

Among the reasons for refusing to 
recognize a wrongful life action in 
Zepeda was that such a 
determination should be made by 
the legislature instead of the courts. 
The court reasoned that while 
lawmaking is an inherent function 
of the courts, creation of a cause of 
action as sweeping as presented in 
Zepeda should be declared by the 
representatives of the people.” In 
Cox v. Stretton® plaintiff was an 
infant who brought an action 
against a doctor for alleged 
negligence in performing a 
vasectomy that resulted in the 
child’s birth. The court held for the 
defendant, reasoning that 
expansion of a cause of action 
which did not exist at common law 
was a matter of legislative 
concern.”4 

The court in Troppi took a 
different approach. It held that the 
fundamental conditions of tort 
liability were present; that is, the 
pharmacist breached his duty of 
care and injury resulted. Plaintiff 
was forced to sustain a substantial 
injury as an approximate result of 
defendant’s negligence. The court 
held that this constituted the 
already well-established principle 
that negligence which results in 
injury must be compensated. From 
this perspective the court had little 
difficulty in finding that the case 
was well within the scope of judicial 
authority. 

Whether Florida would 
recognize a wrongful birth action 
for contraceptive failure depends 
largely on the courts’ reading of the 
state’s public policy. Courts in other 
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jurisdictions have generally 
weighed the impact on a family 
attendant to an unplanned birth 
against the impact on a negligent 
tortfeasor. Secondly, courts have 
been concerned with the difficulty 
of ascertaining damages in cases of 
this type. Thirdly, fear of increased 
litigation has made the courts 
proceed with caution, but has not 
barred recognition of the action on 
that basis alone. Finally, there is 
dispute as to whether the judiciary 
or the legislature should be 
responsible for recognizing a new 
cause of action. 

As the family planning concept 
becomes more of an integral aspect 
of the modern marital relationship, 
the moral problems surrounding 
this subject becomes less of an 
obstacle to recovery for parents of 
unplanned children. Exigencies of 
the time have caused a growing 
number of parents to reject the 
archaic command to “be fruitful 
and multiply.” As that rationale 
takes root, and legislation such as 
Florida’s Family Planning Act 
begins to define a policy in favor of 
planned procreation, there is good 
reason to believe that Florida courts 
will be willing to support a policy 
which permits the awarding of 
damages for uneventful pregnancies. 

There is no doubt that liability for 
defective products is increasingly 
being treated in terms of strict 
liability by modern courts, which 
places a duty upon manufacturers 
to warn consumers of product 
deficiencies.” In the field of over- 
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the-counter drugs, manufacturers 
have not escaped this retreat by the 
courts from the once sturdy 
doctrine of caveat emptor; 
however, in the field of prescription 
drugs, the manufacturer remains 
relatively immune from attack by 
consumers once warnings of 
product deficiencies are made to 
doctors. 

This exception to the general 
requirement of a warning to the 
consumer is that the duty of 
adequate warning by a prescription 
drug manufacturer is discharged by 
a warning to doctors. Carmichael v. 
Reitz.*° This prescription drug 
exception has been closely 
followed by courts until recently. It 
is founded upon an asumption that 
traditionally received widespread 
judicial acceptance: a doctor is a 
learned intermediary between 
manufacturer and patient who 
exercises medical judgment in 
balancing the risks and benefits of 
prescribing a particular drug. 

This assumption is the 
cornerstone of the rationale behind 
the prescription drug exception. In 
his role as learned intermediary, the 
prescribing doctor stands in the 
shoes of the consumer. He chooses 
which drug to administer; he can 
understand highly technical 
information about drugs; he often 
administers the drug; he can 
monitor the effect of the drug; he is 
considered by the courts to be an 
intervening party in the full sense of 
the word. A warning to him about a’ 
prescription drug deficiency shifts 
to him a duty to warn the patient. 
Carmichael v. Reitz." 

Therefore, rather than carving 
out an exception to the general 
requirement of a warning to 
consumers, it seems that in 
prescription drug cases the courts 
simply labeled the doctor the 
consumer because of his strong 
counseling role in his relationship 
with the patient. This analysis 
further demonstrates the extreme 
importance that the courts have 
placed upon the role of the doctor 
in deciding these cases. So long as 
the doctor has played the strong 
counseling role common to the 
administration of prescription 
drugs, the courts have applied the 
prescription drug exception. 

What happens when a prescrip- 
tion drug is dispensed without a 
doctor playing a strong 


intermediary role? In Davis v. 


Wyeth* the U.S. Court of Appeals 
considered this question. The case 
involved a mass immunization 
clinic where a polio vaccine (a 
prescription drug) was admin- 
istered with minimal involvement 
by doctors. The individualized 
balancing of the risks by a doctor, 
so vital to the rationale of the 
prescription drug exception, was 
not present. The court held that the 


The assumption that the 
doctor is a learned 
intermediary between 
manufacturer and patient 
is the cornerstone of the 
rationale behind the 
prescription drug excep- 
tion. As learned inter- 
mediary, the prescribing 
doctor stands in the 
Shoes of the consumer. 
He chooses which drug 
to administer; he can 
understand highly tech- 
nical information; he 
often administers the 
drug; he can monitor the 
effect; he is considered 
by the courts to be an 
intervening party .. . 


manufacturer had a duty to warn 
the drug’s user of the risks involved 
and strict liability was attached to 
the sale in the absence of a 
warning.”° 

A key factor in the court's 
conclusion was the manufacturer’s 
active role in the clinic and its 
knowledge that warnings were not 
reaching users. Thus, as in the case 
involving drugs sold over the 
counter, the manufacturer of a 
prescription drug that knows or has 
reason to know that the drug will 
now be dispensed as a prescription 
drug must give the user enough 


ih 


information to allow him to balance 
the risks himself. 

The Davis view was followed in 
Reyes v. Wyeth, which more fully 
discussed the requirement that the 
prescription drug manufacturer 
knew or had reason to know that its 
nroduct was not dispensed as a 
prescription drug. The court noted 
that a drug manufacturer is held to 
the skill of an expert in its field, 
including an expert’s familiarity 
with the distribution and 
administration of pharmaceutical 
products.*! Reyes involved a polio 
immunization clinic at a county 
health center in which the 
manufacturer played a passive role 
compared to its role in Davis; 
however, the court held that as an 
expert in the drug industry the 
manufacturer should have known 
its product was not being dispensed 
as a prescription drug at a county 
health center. 

Florida’s position on this issue 
began to emerge in 1977 with 
Givens v. Lederle,** where a private 
doctor administered a prescription 
drug in his own office. The United 
States District Court for the Middle 
District of Florida found that the 
drug was administered in a manner 
much like that in Reyes solely 
because the administering coctor 
testified that the administration of 
the drug in his office “really doesn’t 
differ’ from that of a public health 
center. The court considered this 
“solid evidence”™‘ for placing the 
case in line with Davis and Reyes, 
making the manufacturer 
responsible for taking definite steps 
to get the warning directly to the 
consumer. 

The lesson of the Davis, Reyes, 
Givens line of cases is that if the 
prescription drug exception is to be 


avoided, the advocate should 
gather facts about the drug’s 
administration. Who chose the 


drug? Where was it administered? 
Was a doctor involved? Did anyone 
discuss the effectiveness of the 
drug? The ultimate issue is going to 
be whether the drug’s administra- 
tion lacked the strong counseling 
role of a doctor that is so vital to the 
rationale of the prescription drug 
exception. 

Aside from the facts of the 
particular case, the advocate should 
consider how the administration of 
a contraceptive drug may differ 
from the administration of other 
prescription drugs. These 


differences could further justify not 
applying the exception to 
contraceptive drugs. We have 
observed two major areas where 
these differences could be 
significant: the initial decision- 
making stage and the monitoring 
stage. 

The initial decision to use birth 
control is not made by doctors, but 
by the users. In the case of most 
other prescription drugs, the doctor 
decides whether to use the drug 
based upon his diagnosis. At this 
initial decision-making stage the 
doctor plays a vital intermediary 
role when administering most 
prescription drugs, but with 
contraceptive drugs it is probable 
that the doctor played no role in the 
decision to practice birth control. 

The second difference in the 
administration of most prescrip- 
tion drugs compared to 
contraceptive drugs is the 
monitoring stage. In most cases, the 
doctor closely monitors the 
effectiveness of a prescription drug 
to determine whether or not to 
continue its use. However, a 
prescription contraceptive drug may 
not always be monitored as closely. 
Logic dictates that a doctor will 
more closely monitor a drug 
dispensed for the purpose of curing 
an illness than one dispensed for a 
noncurative purpose. 

There will be many factors to 
consider in determining the role of 
the doctor in the drug’s 
administration and we _ have 
attempted to sensitize the reader to 
a few of them. Each factor in a 
particular case is a feather to be 
placed on either side of the scale 
and an advocate’s job will be to 
amass enough weight on his side to 
tip the balance in his favor. No 
aspect of the patient’s interaction 
with the doctor should be left 
unexamined, including the patient’s 
intelligence and maturity. 

In summary, a manufacturer of 
prescription drugs has a duty to 
warn only doctors where the doctor 
is a significant intervening party 
between the manufacturer and the 
patient. A doctor is a significant 
intervening party when he assumes 
a strong decision-making role, 
balancing the risks of prescribing a 
drug to a particular patient. Where 
the administration of a prescription 
drug lacks the _ individualized 
balancing of the risks by a doctor, 
the doctor is not a_ significant 
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intervening party and the courts 
require the manufacturer to take 
definite steps to see that the 
ultimate consumer is warned of 
product hazards. 

In recognizing contraceptive 
failure as a valid cause of action, 
courts have recognized two 
emerging truths about our society: 
changing attitudes toward 
childbirth and the minimal 
counseling role of doctors in public 
health clinics. These changes have 
presured courts to reconsider and 
revise two traditional doctrines: no 
damages for normal, healthy 
childbirth as a matter of law and 
immunity for prescription drug 
manufacturers once doctors are 
adequately warned of product 
deficiencies. 

This flexibility and willingness to 
revise traditional notions is the great 
beauty of the common law and the 
foremost argument against our 
increasing reliance upon statutory 
authority in most all areas; it is this 
reliance which makes us wonder 
whether we are slowly becoming a 
civil law system. Yet the example of 
the subject we have addressed in 
this article demonstrates the 
enlightened responsiveness of the 
common law approach. 

An advocate for a client seeking 
damages for contraceptive failure 
will find the cases and 
considerations presented in _ this 
article helpful in avoiding denial of 


Name 


the action as a matter of law, but it 
will take much more to reach a 
successful outcome. This is a 
sensitive subject for juries and 
judges. An action of this kind will 
strongly challenge an advocate’s 
ability to persuade people to 
discard some of their cultural 
baggage and appreciate the plight 
of the consumer who bought a 
product mistakenly expecting it to 
prevent childbirth. o 


! See footnote 8, infra. 
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may be imperative. 


Also important are the year-end opportunities to effect savings for 
your clients. They exist in forty-seven states and nine Canadian prov- 


inces. 


We'll be glad to help. We’ll give you (lawyers only) the latest informa- 
tion on statutory costs, requirements, possible savings and state closings. 
We'll compile and file papers in accordance with your instructions, ob- 
tain tax clearances (where required), presubmit papers for state approval 
(if desired and where permitted). We’ll handle the work for you for less 
than it will cost you to handle it yourself. 


Just give us a call. Or send us the coupon below. 


CT CORPORATION SYSTEM 


a member of the CCH family of companies 
serving lawyers since 1892 


100 BISCAYNE BOULEVARD 1820 FIRST NATIONAL BANK TOWER 
MIAMI, FLORIDA 33132 ATLANTA, GEORGIA 30303 
TELEPHONE: (305) 377-8326 TELEPHONE: 1-800-241-5824 


CT: I’m a lawyer and I'd like to get an early start. Please give me year-end 
filing information on] MERGER [J INCORPORATION [J QUALIFICATION 
(] DISSOLUTION [J WITHDRAWAL for the state(s) of 


NAME. 


FIRM. 


ADDRESS. 


CITY, STATE, ZIP 


PHONE 
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©1960 Milton Meltzer from the book, Mark Twain Himself. Reprinted by permission of Harper & Row Publications. 
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Mark Twain 
and the law 


By R. James Knox 


While a riverboat pilot on the Mississippi, Mark Twain once visited a clairvoyant who 
accurately predicted several major events which were to occur later in his life. Among other 
things, she said, “... you should have been a lawyer—there is where your talents lie.” 

Throughout his life, he was to have many friends and associates in the legal profession. 
His exposure ranged from the frontier justice of Carson City to copyright suits involving 
high-powered eastern law firms. The only book he ever co-authored, The Gilded Age, 
was with attorney Charles Dudley Warner. Mark Twain had much to say about the law, 
both in his books and his speeches, and his comments spanned the full range of his rather 
volatile temperament. 

He was exposed to the law during his early childhood through his father who practiced it 
intermittently, but with little financial success. His father also served in several quasilegal 
capacities such as clerk of circuit court and justice of peace. 

In 1861, Twain traveled west to Carson City, Nevada, where he formed a mining partner- 
ship with two young lawyers and a blacksmith. One of the lawyers, Gus Oliver, became 
Oliphant in Roughing It. He also included a sketch involving Oliver in his first travel book, 
The Innocents Abroad. ‘ 

When the mining partnership failed, he began searching for another vocation. He tells us 
in Roughing It, “I had studied law an entire week, and then given it up 


(Continued on next page.) 
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Mark Twain and the Law 


because it was so prosy and 


tiresome.” Years later in his 
Roughing It lecture, he described 
Carson City as having a “... harum- 
scarum population of editors, 
thieves, lawyers, in fact all kinds of 
blacklegs.” 

It was during this period that he 
developed a distaste for the jury 
system which was to remain with 
him for the rest of his life. In 
Roughing It, he states: “The jury 
puts a ban upon intelligence and 
honesty, and a premium upon 
ignorance, stupidity and perjury.” 
The example given involved a local 
murder trial, well publicized in the 
papers and talked about by all men 
“ not deaf, dumb and idiotic.” 
After a respected minister, a 
merchant of high character, a 
mining superintendent of 
intelligence, and a quartz mill 
owner of excellent standing were all 
dismissed due to the fact that they 
had read or talked about the case, a 
jury was impaneled, who swore 
they had neither heard, read, talked 
about, nor expressed an opinion 
concerning a murder “... which the 
very cattle in the corrals, the Indians 
in the sage-brush, and the stones in 
the street were cognizant of!” This 
led Twain to the opinion that juries 
are “. . . composed of fools and 
rascals, because the system rigidly 
excludes honest men and men of 
brains.” 

This theme was to reoccur many 
times, In The Gilded Age, the 
following appears concerning the 
trial of Weed and O’Riley, who had 
cheated the State of New York out 
of thousands of dollars: “Our 
admirable jury system enabled the 
persecuted ex-officials to secure a 
jury of nine gentlemen from a 
neighboring asylum and_ three 
graduates from Sing-Sing, and 
presently they walked forth with 
character vindicated.” 

Again in an 1873 speech given in 
London: “We have a criminal 
justice system which is superior to 
any in the world; and its efficiency 
is only marred by the difficulty of 
finding 12 men every day who don’t 
know anything and can’t read. And 
I may observe that we have an 


insanity plea that would have saved 
Cain.” 

Roughing It also contains a 
burlesque entitled “The Great 
Landslide Case” in which a 
greenhorn U.S. attorney is duped 
by the local population into taking a 
case where, by means of a 
landslide, one farmer’s “ranch” is 
deposited directly on another’s. 
After a trial, the co-conspirator 
judge rules for the rancher on top, 
holding that the U.S. attorney’s 
client has been deprived of the 
ranch on bottom by an act of God, 
“. . . from [which] there is no 
appeal.” 

Where lawyers appear in his 
novels, they are generally 
portrayed as solid citizens, such as 
Judge Thacher in The Adventures 
of Tom Sawyer and The 
Adventures of Huckleberry Finn. 
The most extensive treatment given 
a lawyer in any of his works is 
Pudd’nhead Wilson. In Pudd’nhead 
Wilson, several of the leading 
citizens are lawyers as well as the 
story's namesake—Pudd’nhead 
himself. Pudd’nhead, however, is 
endowed with a wit which not only 
escapes the local population, but 
results in his being branded a 
lummox, a labrick, a_ perfect 
jackass—a “pudd’nhead.” As a 
consequence of this injustice, it is 
some time before he gets his first 
case—23 years. He carries it off 
well, however, exposing the true 
villain by use of fingerprints, to the 
amazement of Dawson’s Landing. 
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In a farce which grew out of 
Pudd’nhead Wilson entitled “Those 
Extraordinary Twins,” when the 
judge attempts to amend a charge 
against Pudd’nhead’s client, 
Pudd’nhead tells the court that such 
a procedure is unheard of in the 
courts of “this of any other state.” 
The judge replies: “I am _ not 
acquainted with the customs of 
other courts, and am not concerned 
to know what they are. I am 
responsible for this court, and I 
cannot conscientiously allow my 
judgment to be warped and my 
judicial liberty hampered by trying 
to conform to the caprices of other 

When Pudd’nhead makes 
reference to the oldest and highest 
courts of Europe, he is informed 
that “This court is not run on the 
European plan, Mr. Wilson.” 

Later, the court interrupts the 
case in the presence of the jury to 
announce, “... The way things are 
going, the guilty will certainly 
escape conviction. I cannot allow 
this.” When Pudd’nhead objects 
that the court is invading the 
province of the jury, the judge tells 
him, “Never mind the jury, Mr. 
Wilson, the jury will have a chance 
when there is a reasonable doubt 


SE 


aN 


for them to take hold of—which 
there isn’t, so far.” 

Mark Twain’s comments 
concerning lawyers in his speeches 
run from gentle jibes to thundering 
harpoons. In a 1900 lecture in 
London, he said, “I have tried all 
sorts of things. . . [have been in turn 
reporter, editor, publisher, author, 
lawyer, burglar. I have worked by 
way up and wish to continue to do 
so. 

He was on his best behavior 
during a 1902 speech to a group of 
medical jurists when he made the 
following comments: “I noticed the 
burst of applause when Judge 
O’Brien got up to speak, and Iknew 
that he was either an exceedingly 
able man or else that a lot of you 
practice in his court .... One 
speaker got up here and urged you 
to be honest, and there was no 
response.” 

He had not been so kind in an 
1894 speech made at the dedication 
of the Fairhaven, Massachusetts, 
townhall, the gift of the wife of his 
friend and financial advisor, H.H. 
Rogers. He had this to say 
concerning the advantages of 
making such gifts while still alive: 
“,.. if you wait till you are dead... 
you get credit for the intention 


while the lawyers get the money. 
The stomachs of the lawyers of this 
land are distended to utter 
discomfort with the eleemosynary 
architecture that they have 
swallowed. In all this world, there is 
no joy like the joy a lawyer feels 
when he sees a _ good-hearted 
inconsiderate person erecting a free 
library or a townhall or a hospital in 
his will. He smiles the smile that 
only he knows how to smile, and 
goes into training for the anaconda 
act.” 


Five years later in a dinner speech 
to the Authors’ Club, he offered this 
sarcasm: “I believe you keep a 
lawyer. I have always kept a 
lawyer, too, though I have never 
made anything out of him. It is 
service to an author to have a 
lawyer. There is something so 
disagreeable in having a personal 
contact with a publisher. So it is 
better to work through a lawyer— 
and lose your case.” 

His letters also contain some 
revealing remarks although it is 
more likely that they represent the 
feelings of an impatient client than 
any broad condemnation. In an 
1876 letter concerning his attorney’s 
alleged inept handling of a 
trademark violation, he said, “The 


more I see of lawyers, the more I 
despise them. They seem to be 
natural born cowards, and on top of 
that they are damned idiots.” He 
displayed particular contempt for 
an attorney retained by his 
publisher. He says, “The real 
mistake was in trusting law business 
to an ignorant, blethering gas-pipe 
like Whitford.” Another time he 
describes him as “. . . good natured, 
obliging, and immensely ignorant 
and endowed with a stupidity 
which by the least stretch would go 
around the globe four times and 
tie.” 

Yet he recognized the value of 
good legal advice and in an 1875 
letter to publisher Charles H. 
Webb, concerning a _ contract 
dispute, said, “. . . a reputable 
lawyer will advise you to keep out 
of the law, make the best of a 
foolish bargain and not get caught 
again.” 

Ultimately, the  clairvoyant’s 
prediction came true, and Mark 
Twain became a lawyer. In 1902, 
the State University at Columbia, 
Missouri, conferred an honorary 
doctor of law degree on Twain. 
There is no record of the quality or 
quantity of the legal advice he 
rendered. 


James Knox is claims attorney for 
Lawyers’ Title Guaranty Fund, Orlando. He 
received his B.A. degree from the University 
of Florida and J.D. from Florida State 
University. He clerked for a federal judge 
and was in private practice before joining 
the Fund in 1973. 


For literary lawyers.... 


This essay citing references to 
law in literature may be the first 
in a series depending on reader 
interest. Comments and 
additional essays may be 
addressed to the editors. 
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Problems in federal district 


By Judge John A. Reed, Jr. 


Although the nuances of federal 
district court jurisdiction fill 
volumes and can occupy countless 
hours of study, experience turns up 
a core of a few fundamental 
problems. An understanding of 
these can markedly facilitate 
dealing with issues concerning the 
subject matter jurisdiction of the 
federal district courts. 

Article III of the United States 
Constitution defines in general 
terms the judicial power of the 
United States. It also establishes the 
United States Supreme Court and 
defines its jurisdiction. However, 
under Article III, the existence of 
“inferior” federal courts and their 
authority to exercise the judicial 
power of the United States are 
dependent upon acts of Congress. 
One wishing to assert a claim in a 
federal district court must, 
therefore, start with the assumption 
that statutory authority is needed to 
invoke the court’s subject matter 
jurisdiction. 

The Judicial Code of the United 
States is the most comprehensive 
collection of jurisdictional grants in 
the federal scheme and is found in 
Title 28 of the United States Code. 
One must bear in mind, however, 
that Congress frequently passes 
regulatory statutes which usually 
vest in the federal court system 
some specific responsibility for 
enforcement or review of agency 
action. Hence jurisdictional grants 
of power may readily be found 
outside the confines of Title 28. 


Article III describes the judicial 
power of United States courts as 
extending to ‘‘cases and 
controversies.” Thus, a condition 
precedent to the exercise of judicial 
power by a federal court is the 
existence of a case or controversy at 
the outset and throughout the 
course of the litigation. Normally, 
when parties are antagonistically 
arrayed against one another there is 
no difficulty in discerning an active 
case or controversy. Where the 
question of the existence of a case or 
controversy frequently arises is ina 
situation where a_ party litigant 
makes an anticipatory challenge to 
the legality of a state or local 
ordinance. When viewed in that 
context, one may readily 
understand the importance of the 
requirement that a balance in the 
relationship between federal and 
local authority be maintained. 
Without the controversy 
requirement, a federal court at the 
behest of nominal litigants could 
undertake a judicial culling 
operation on the statutes and 
ordinances created under the 
legislative power of the state. 

Recently the Fifth Circuit Court 
of Appeals in International Society 
for Krishna Consciousness v. Eaves! 
provided a helpful discussion of the 
case or controversy requirement 
and the related problem of 
abstention. The case involved an 
Atlanta ordinance which forbade 
the solicitation of funds by 
members of a religious organization 
at the Atlanta airport. The court of 
appeals held that the fact that the 
ordinance affected conduct in 
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Understanding a few 
fundamental problems 
can help deal with issues 
concerning the subject 
matter jurisdiction of 
federal district courts 


which the plaintiff had a substantial 
interest in engaging was sufficient 
to warrant a finding of a 
controversy within the judicial 
power of the federal court even 
though no member of the society 
had been prosecuted under the 
ordinance. 

The Fifth Circuit rejected as 
essential to the existence of a 
controversy evidence of a 
likelihood that the ordinance would 
be enforced against the members of 
the plaintiff society. The likelihood 
that the ordinance would be 
enforced against the members of 
the society was considered a factor 
relevant to the question of 
abstention, but not to the question 
of the presence of a case or 
controversy. By way of caveat, the 
opinion noted that other appellate 
courts have looked upon the 
question of the likelihood of 
enforcement as relevant to the 
existence of a controversy. 

As pointed out in the Krishna 
opinion, once the case or 


4. 


court jurisdiction 


controversy has been found, the 
question may arise whether the 
federal court should as a matter of 
sound policy abstain from acting. 
The likelihood that the ordinance 
will be enforced against the 
complaining party is one factor to 
be considered. Others include the 
likelihood of a legislative solution to 
the problem, the hardship imposed 
on the complaining party by denial 
of judicial relief and, finally, the 
possibility of gaining some 
palpable advantage by deferring 
judicial action. 


Ancillary and pendent jurisdiction 


There is a prominent exception to 
the proposition that federal 
jurisdiction must be found in the 
acts of Congress. The federal 
courts, as a matter of convenience, 
have developed a_ theory of 
ancillary jurisdiction which permits 
the adjudication of certain 
nonfederal claims. 

A nonfederal claim is a claim 
which, if asserted independently, 
would not fall within the statutory 
subject matter jurisdiction of the 
federal court on any basis. Ancillary 
jurisdiction operates only when the 
ancillary or nonfederal claim has a 
close relationship to a claim that is 
within the statutory subject matter 
jurisdiction of the federal court. 
Typically, ancillary jurisdiction 
allows the assertion of claims by a 
defending party whose rights might 
be jeopardized if he could not 
advance them by way of a 
counterclaim, cross claim or third 
party claim in a pending federal 
action. 


To illustrate the first situation, 
assume a claim by a plaintiff that is 
within the statutory subject matter 
jurisdiction. The defendant files a 
nonfederal counterclaim. The 
question is whether the 
counterclaim falls within the 


ancillary jurisdiction of the district - 


court. The answer lies in what is 
perhaps a more difficult question— 
whether the counterclaim is 
compulsory or permissive. If the 
counterclaim is permissive only, it 
must have an independent 
jurisdictional basis. That is to say, it 
must be a claim which would fall 
within the statutory jurisdiction of 
the court, if asserted in a separate 
action. If it is a compulsory 
counterclaim within the meaning of 
Rule 13(a) of the Federal Rules of 
Civil Procedure, then it may be 
asserted and adjudicated as a claim 
falling within the court’s ancillary 
jurisdiction.? 

Consider a simple modification 
of the problem. The plaintiff files a 
suit falling within the district court’s 
statutory jurisdiction. The 
defendant then files a Rule 14(a)? 
third party claim joining two third- 
party defendants, one of whom 
asserts a nonfederal cross claim 
against the other. Ancillary 
jurisdiction over the cross claim 
turns on whether or not it arose out 
of the transaction or occurrence 
that was the subject matter of the 
plaintiff's claim against the 
defendant. If so, ancillary 
jurisdiction exists.‘ 

The third situation deals with the 
assertion by the defendant of a 
nonfederal third party claim under 
Rule 14(a). Assume a case in which 
the court has jurisdiction over the 
main claim by reason of diversity 


jurisdiction. Assume further that the 
third party claimant and the third 
party defendant are not of diverse 
citizenship and that the third party 
claim is founded purely on state 
law. If the claim falls within the 
confines of Rule 14(a), the court 
would have ancillary jurisdiction 
despite the nonfederal nature of the 
third party claim.5 

Ancillary jurisdiction, however, 
has its limits. In Owen Equipment 
& Erection Co. v. Kroger, 437 U.S. 
365 (1978) the plaintiff, an Iowa 
citizen, brought a wrongful death 


Judge John A. Reed, Jr., Orlando, became 
a judge of. the United States District Court 
for the Middle District of Florida in 1973, 
after serving as judge of the Florida Fourth 
District Court of Appeal from 1967. He 
received his LL.B. in 1956 from Duke Law 
School. He is a former member of the 
executive council of the Orange County Bar 
Association and chairman of The Florida 
Bar’s Special Committee on Liaison with 
Judiciary and Trial Lawyers. He has also 
served as a member of the Bar’s Appellate 
Rules Subcommittee of the Court Rules 
Committee. 
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action against the Omaha Public 
Power District, a Nebraska citizen, 
in the District Court for the District 
of Nebraska. 

The plaintiff's husband had been 

killed in an industrial accident when 
a crane which he was touching 
struck a high power wire owned by 
the defendant power district. To 
mitigate its liability, the power 
district joined, as a third party 
defendant, the owner of the crane, 
Owen Equipment & Erection 
Company. After the third party 
claim was filed, the plaintiff 
amended her complaint to assert a 
claim against the third party 
defendant. In doing so, the plaintiff 
relied on the provision of Rule 14, 
which provides that: 
The plaintiff may assert any claim against 
the third party defendant arising out of the 
transaction or occurrence that is the subject 
matter of the plaintiff's claim against the 
third party plaintiff... . 

Thereafter a summary judgment 
was granted in favor of the 
defendant, Omaha Public Power 
District. The case then went to trial 
on the plaintiff's Rule 14 claim 
against Owen Equipment, the third 
party defendant. On the third day 
of trial it was revealed for the first 
time that Owen was a citizen of 
both lowa and Nebraska.® 

At this juncture, the third party 
defendant moved to dismiss for 
want of jurisdiction. The trial judge 
reserved ruling on the motion and 
submitted the case to the jury, 
which returned a verdict for the 
plaintiff. The motion to dismiss for 
lack of jurisdiction was thereafter 
denied. The case then made its way 
to the Supreme Court, which held 
that ancillary jurisdiction did not 
extend to a nonfederal third party 


What happens when all 
federal claims are 
dismissed and the only 
claim left is within the 
ancillary jurisdiction of 
the court? The court may 
retain the claim and 
adjudicate it or dismiss it 
without prejudice 


claim asserted by the plaintiff— 
even though the same rationale 
which had been used to find 
ancillary jurisdiction over: 
defendant-asserted nonfederal 
counterclaims, cross claims and 
third party claims could have led to 
the conclusion that ancillary 
jurisdiction did exist over the 
plaintiff’s claim. The Court 
reasoned that to permit ancillary 
jurisdiction in this situation would 
contravene the intention of 
Congress which, said the Court, 
requires complete diversity of 
citizenship for actions based on 
state law. The Court noted in its 
opinion that ancillary jurisdiction 
was judicially developed as a means 
to preserve claims of parties who 
are unwillingly brought into a 
federal forum and have no 
alternative but to assert their claims 
in that forum or lose them. 

What happens when all federal 
claims are dismissed and the only 
claim left is within the ancillary 
jurisdiction of the court? The 
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authorities seem to hold that the 
court may in its discretion retain the 
claim and adjudicate it. On the 
other hand, if the ancillary claim has 
not advanced measurably and, if no 
prejudice will result to the 
claimants from a dismissal, the 
federal court might dismiss the 
claim without prejudice so that it 
may be adjudicated in a state 
forum.” 

While ancillary jurisdiction 
normally deals with the court’s 
power to adjudicate nonfederal 
claims asserted by parties other 
than the plaintiff, “pendent 
jurisdiction” is a court-created 
theory of jurisdiction which applies 
simply to nonfederal claims that are 
closely related to and joined by the 
plaintiff with a federal claim.’ 
Pendent jurisdiction, therefore, 
facilitates adjudication of all of 
plaintiff's related claims in one 
litigation. 

Occasionally one sees a 
complaint in which a plaintiff joins 
several claims under state law with 
one rather weak federal claim. In 
such a situation, the court would 
normally be within the bounds of its 
discretion in dismissing the state 
law claims to preventa litigant from 
using an insignificant federal claim 
as a means of requiring the federal 
court to adjudicate dominant state 
law claims.° 


Diversity jurisdiction 


A recent study conducted by the 
Federal Judicial Center indicates 
that approximately 22 percent of the 
time of the federal district court 
judges is devoted to diversity cases, 
and, not surprisingly, the most 
recent figures from the 


Administrative Office show that 
diversity cases occupy about 22 
percent of the district courts’ 
caseload.!° 

Diversity jurisdiction attaches 
when there is a _ controversy 
between citizens of different states 
or between citizens of a state and 
citizens of a foreign state or when 
there is a controversy between a 
foreign state as plaintiff and citizens 
of a state or different states, and the 
amount in controversy exceeds 
$10,000 excluding interest and 
costs.'! While diversity jurisdiction 
is familiar to most, there are a few 
aspects of it which are worth 
highlighting. 

Diversity of citizenship must 
exist at the time the complaint is 
filed. If one party or the other 
changes his citizenship during the 
pendency of the litigation, the court 
of course does not lose 
jurisdiction.!2 

A corporation may have two or 
more citizenships for purposes of 
diversity. A corporation is a citizen 
of astate by which it is incorporated 
and also of the state in which it has 
its principal place of business. 

In at least two states, Louisiana 
and Wisconsin, state statutes permit 
injured persons to file suit directly 
against a_ tortfeasor’s insurance 
company without joining the 
insured tortfeasor. These statutes 
brought into the federal district 
courts a number of personal injury 
actions by local citizens against out- 
of-state insurance companies. 
Perceiving this to be an undesirable 
use of diversity jurisdiction, 
Congress amended $1332 of Title 


Normally, what is meant 


by diversity of citizen-— 


ship is that no party on 
the plaintiff's side has 
the same citizenship asa 
party on the defendant’s 
side of the _ litigation 


28 to provide that when a direct 
action is brought against an insurer 
under .a_ contract of _ liability 
insurance and the insured is not 
joined as a party defendant, the 
insurance company is treated as a 
citizen of the state in which the 
insured person is a citizen, as well as 
any other state indicated by the 
other provisions of §1332.'° This 
treatment, of course, normally 
destroys diversity of citizenship 
and with it, federal jurisdiction. 
Another problem with regard to 
determining citizenship arises with 
respect to trusts. The problem 
becomes particularly acute when 
one is dealing with a business trust 
such as a real estate investment trust 
or a Massachusetts business trust. 
There is substantial support to be 
found in district court opinions for 
the proposition that a business trust 
or a real estate investment trust 
should take on the citizenship of 
each of the beneficiaries of the 
trust.'4 Under this view, it is 


impossible in many instances of 
trusts with numerous beneficiaries 
to find diversity of citizenship. 

The Fifth Circuit Court of 
Appeals, however, has adopted a 
more workable position with 
respect to business trusts in which 
the trust instrument vests in the 
trustees the power to sue on behalf 
of the trust. The citizenship of such 
a trust is, says the Fifth Circuit, that 
of the trustees—not the 
beneficiaries. The court analogized 
the business trust to a limited 
partnership and, in dictum, 
indicated that a limited 
partnership’s citizenship would be 
determined by reference to the 
citizenship of the general partners 
as distinguished from that of the 
limited partners. The Fifth Circuit's 
position has recently been affirmed 
by the Supreme Court.'5 

Normally what is meant by 
diversity of citizenship is that no 
party on the plaintiff's side has the 
same citizenship as a party on the 
defendant’s side of the litigation. 
Consider, however, a case in which 
that kind of diversity exists, but in 
which one of the parties joined as a 
defendant actually has an interest 
closely allied to that of the plaintiff. 
In other words, there is no 
substantial controversy between 
the plaintiff and one of the parties 
defendant. It is the responsibility of 
the court to look beyond the 
pleadings to the real interests of the 
parties and to realign them 
accordingly. In so doing, the court 
might find the requisite diversity of 
citizenship is lacking.'® 

The monetary limit on diversity 
jurisdiction generally is no 
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problem. the amount must exceed 
$10,000 exclusive of interest and 
costs. Attorneys’ fees where 
recoverable may be included in 
calculating the jurisdictional 
amount.!” In class actions brought 
under the diversity statute, all 
members of the class must have 
individual claims which exceed 
$10,000. Individual class claims 
cannot be aggregated to reach the 
$10,000 jurisdictional limit and 
claims less than $10,000 must be 
eliminated.'8 

Finally, what is the measure of 
the $10,000 limit when only 
equitable relief is sought? This 
question arises occasionally in 
situations where an employer sues a 
former employee to restrain 
competition under a noncom- 
petitive agreement between the 
employer and the former 
employee. There the court is bound 
to assess the value of the interest 
which the plaintiff seeks to protect. 
In the employment situation the 
employer is attempting to protect 
some kind of a monopolistic 
position or at least a position free of 
competition by the 
employee. If the employer can 
establish that the value of the 
interest to him is in excess of 
$10,000, he is entitled to proceed in 
a diversity action even though he 
may not seek a damage award.!® 


Federal court review of state 
court judgments in civil actions 


To what extent may a federal 
district court review a judgment 
entered in a state court civil action 
where the ground asserted for 
federal jurisdiction is that the 
judgment was entered in violation 
of a party’s right to due process? 
This important question must be 


former. 


addressed by the federal court 
system with, extreme caution 
because of the disastrous results 
likely to follow in the wake of a 
careless answer. 

Under the Federal Judicial Code, 
the basic method by which a litigant 
in state court may attempt to secure 
federal review of a state court 
judgment is by proceeding through 
the state court system and then 
seeking review by appeal or 
certiorari in the United States 
Supreme Court.2° However, the 
Judicial Code also provides that the 
district courts have original 
jurisdiction in any civil action 
authorized by law to be 
commenced by any person “to 
redress the deprivation under color 
of any state law, . . . of any right, 
privilege or immunity secured by 
the Constitution of the United 
States.”*! This jurisdictional grant is 
supplemented by $1983 of Title 42, 
United States Code, which 
provides that every person who 
under color or state law subjects or 
causes to be subjected any citizen to 
the deprivation of any consti- 
tutional right shall be liable to the 
party injured in an action at law ora 
suit in equity. This statute 
authorizes a remedy which may be 
pursued under the jurisdictional 
grant. Utilizing those two statutory 
provisions, it is arguably possible 
for a disappointed litigant in state 
court to seek a_ reversal or 
modification of a state court 
judgment in the federal district 
court. 

In a period of less than four 
months, the Fifth Circuit Court of 
Appeals recently decided five cases 
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...it is arguably possible 
for a disappointed 
litigant in state court to 
seek a reversal or 
modification of a state 
court judqment in the 
federal district court 


which involved the authority of a 
federal district court, under the 
guise of its civil rights jurisdiction, 
to review civil judgments of state 
courts. One panel decided that the 
federal district court had subject 
matter jurisdiction to interfere with 
a final judgment of a state court.” 
In the other four cases different 
panels held that the court lacked 
jurisdiction or otherwise properly 
refused to act. Those panels 
reasoned that federal district courts 
are not appellate courts and that the 
assumption of power to conduct 
appellate review of state court 
judgments would be inconsistent 
with the statute which provides for 
review of state court judgments in 
the United States Supreme Court.” 


In Lampkin-Asam v. Supreme 
Court of Florida*‘ the plaintiff had 


..the immediate result 
will be to protract 
litigation, increase its 
cost, and significantly 
expand the workload of 
the federal court system 


unsuccessfully attempted to appeal 
a Florida trial court decision to one 
of the Florida courts of appeal. The 
Florida appeals court dismissed the 
action because the notice of appeal 
was not timely. When the Florida 
Supreme Court denied the 
appellant’s request for a writ of 
mandamus to require the 
intermediate court to entertain her 
appeal, the disappointed litigant 
entered the United States District 
Court for the Southern District of 
Florida seeking the same relief. The 
federal district court dismissed her 
claim and on appeal the Fifth 
Circuit affirmed, stating: “. . . a 
federal district court, as a court of 
original jurisdiction, lacks appellate 
jurisdiction to review, modify, or 
nullify a final order of a state court.” 

The Fifth Circuit went on to say: 
“This court has held on numerous 
occasions that federal district courts 
do not have jurisdiction under 42 
U.S.C. §1983 or any other theory to 


reverse or modify the judgments of 
state courts.” 

The opinion in Lampkin-Asam, 
published on August 27, 1979, and 
couched as it is in terms of 
jurisdiction, is the strongest 
statement from the Fifth Circuit on 
the issue. But consider what a 
different panel of the same court 
did only a few months earlier in the 
case of Henry v. First National 
Bank of Clarksdale. There the 
state court plaintiffs were 
Mississippi merchants who had 
filed a suit ina Mississippi trial court 
against the NAACP and certain 
individuals for damages and 
injunctive relief as a result of an 
organized boycott of the 
merchants’ places of business. 

The Mississippi trial court 
entered a decree enjoining the 
boycott and awarding the plaintiffs 
$1.25 million in damages. The state 
court also held that certain funds of 
the NAACP which had previously 
been attached were to be paid over 
to the state court plaintiffs in 
satisfaction of the judgment. The 
NAACP sought leave of the 
Mississippi trial court to stay the 
execution of the judgment during 
the pendency of the appeal to the 
Mississippi Supreme Court. That 
application was denied both by the 
trial court and thereafter by the 
Mississippi Supreme Court. 

Without waiting for a resolution 
of the appeal the NAACP filed a 
suit in the United States district 
court which enjoined the state court 
plaintiffs from enforcing the state 
court’s final decree during the 
pendency of the appeal in the state 
court system. On appeal to the Fifth 
Circuit Court of Appeals, the 
preliminary injunction entered by 
the federal district court was 
affirmed. 


| 


Under traditional doctrine in the 
federal court, preliminary 
injunctive relief may be awarded 
only to a claimant who 
demonstrates a probably 
meritorious claim for permanent 
relief. Thus it is apparent that the 
Fifth Circuit panel in Henry found 
that the federal plaintiffs had a 
probably meritorious claim for 
some form of permanent relief in 
the federal court from the state 
court judgment. 


Conclusion 


It is anyone’s guess how or 
whether Henry will be reconciled 
with Lampkin-Asam. What is not 
speculative is the systemic effect of 
the assumption by federal district 
courts of jurisdiction to review the 
civil judgments of state courts. To 
visualize the magnitude of the 
potential problems one need only 
look to the history of federal court 
review of state criminal judgments 
under the habeas statute.”® 

Chief Justice Burger in an address 

to the American Law Institute on 
June 10, 1980, said with regard to 
the present signs of the demise of 
federalism: 
... like symptoms of illness we ignore them 
at our peril. . . . It will do us no good in 1999 to 
look back and conclude that a trend indeed 
began in the 1950's or 1960's to assimilate the 
two judicial systems, and that nearly two 
centuries of tested concepts of limited 
federal jurisdiction were abandoned without 
conscious intent.” 

If federal courts, under the guise 
of their jurisdiction to redress 
constitutional wrongs, routinely 
assume the task of reviewing final 
civil judgments of state courts, the 
immediate result will be to protract 
litigation, increase its cost, and 
significantly expand the workload 
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Problems in federal district court jurisdiction 


of the federal court system. The 
most regrettable of the foreseeable 
consequences, however, will be the 
inevitable denigration of the states’ 
judicial systems. 
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CORPORATION, BANKING BUSINESS LAW 


The Florida Antitrust 
Act of 1980—Part | 


By David L. Ross, Stephen D. 
Milbrath and Hal K. Litchford 


This month’s column is the first half of a 
two-part presentation on the Florida Anti- 
trust Act of 1980, to become effective on 
October 1. Part I of the series acquaints the 
practitioner with the substantive standards 
under the new law; Part II, to appear in the 
November column, will discuss the Act’s 
remedies and enforcement provisions. This 
discussion has been prepared under the 
auspices of the Antitrust Committee of the 
Corporation, Banking and Business Law 
Section. 

This column is written on behalf of the 
Corporation, Banking and Business Law 
Section, Richard M. Leisner, chairman; 
Stephen Roddenberry, editor. 


David L. Ross is a partner in the Miami 
firm of Greenburg, Traurig, Hoffman, 
Lipoff, Quentel & Wolff, P.A. He is a 
member of the Georgia and Florida Bars, as 
well as the American Bar Association, in 
which he is a member of both the Antitrust 
and Litigation Sections. He received his ].D., 
with honors, from the University of Chicago 
Law School, where he was elected to the 
Order of the Coif and was named the Floyd 
Russell Mechem Prize Scholar. He also holds 
a B.S., with highest distinction, from 
Northwestern University. 


Introduction 


Mention “antitrust case” to many 
Florida lawyers and you will evoke 
visions of an endless paper war 
fought in federal court between 
massive law firms and/or the 
Department of Justice which either 
never goes to trial or ends up going 
to trial for months. Suggest to many 
Florida attorneys that they handle 
such a case and they will reply that 
such matters are best left to large 
principally out-of-state law firms 
that specialize in such things. 

Few Florida lawyers, judging by 
the historically sparse participation 
on the Antitrust Committee of the 
Corporation, Banking and Business 
Law Section of The Florida Bar, 
have much experience or interest in 
antitrust work, whether it be 
litigation or counseling. Only 29 
lawyers in Florida have listed 
themselves under the Florida 
Designation Plan as having 
particularized skills in antitrust and 
trade regulation, far and away one 
of the smallest designation 
categories. On May 20, 1980, the 


Stephen D. Milbrath is an associate 
attorney with Dempsey & Slaughter, P.A., 
Orlando. He received his B.A. in 1972 from 
the University of Central Florida; M.S. in 
1973 from Florida State University; and J.D. 
in 1976 from Oklahoma City University. He 
served as a law clerk to U.S. District Court 
Judge George C. Young from 1977 to 1978. 
He is a member of the Bar's Corporation, 
Banking and Business Law Section and 
Antitrust Committee, as well as the Trial 
Lawyers Section. 


Governor of Florida approved an 
act that is destined to change all 
that. That act is the “Florida 
Antitrust Act of 1980,” §542.18 et 
seq., effective October 1, 1980. 

Passage of the Florida Antitrust 
Act of 1980 creates for the Florida 
bench and bar both an exciting 
opportunity and a sobering 
responsibility. It removes the field 
of antitrust law from the exclusive 
province of a small group of federal 
law experts and turns it into an area 
of which every Florida lawyer 
should be cognizant. In short, for 
the first time the Florida Antitrust 
Act of 1980 makes antitrust law a 
meaningful part of the law of 
Florida. 

Of course, Florida has long had 
general anticompetitive statutes of 
sorts. For example, F.S. §542.05 
(repealed by the new Act) made a 
“combination of capital, skill or acts 
by two or more persons” to 
accomplish certain defined 
anticompetitive purposes a third 
degree felony. F.S. §542.12 (to be 
renumbered as §542.33 under the 
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new Act) makes contracts in 
restraint of trade void.! 

Two things were lacking, 
however, under the old statutory 
scheme. First, neither the statutes 
themselves nor the very limited 
interpretive case law thereunder 
ever fleshed out the substantive 
standards to a degree sufficient to 
permit the bar or Florida businesses 
to feel comfortable with just what 
the laws meant. Second, and most 
importantly, no enforcement 
mechanism, public or private, with 
any real “teeth” was contained 
within the old acts. No state 
authority was given the special 
responsibility to enforce the laws, 
nor were the penalties severe. 
Private damage suits were not 
provided for, although at least one 
case did recognize the possibility of 
such.2 The result was that 
“antitrust” claims, criminal or civil, 
were virtually never brought in 
state court. All of the incentives 
were geared toward making the 
regulation of anticompetitive 
behavior strictly a federal affair. 

The new Act cures both of the 
essential problems found under the 
old scheme. The Florida Attorney 
General is made the chief 
enforcement officer under the new 
Act and has been given broad 
investigative and remedial powers 
to enforce the law.’ The remedies 
provided for violations of the new 
Act are substantial, paralleling 
those previously available only 
under federal law. The substance of 


the Act is identical to §§1 & 2 of the 
Sherman Act (15 U.S.C. §§1 & 2) 
and it is expressly provided in 
§542.32 that federal court decisions 
construing those sections of the 
Sherman Act are to be given “due 
consideration and great weight” in 
construing the Florida Antitrust 
Act. While no antitrust lawyer 
would dare say that the application 
of the Sherman Act is necessarily 
always clear and precise, there are, 
nevertheless, a reasonably well- 
defined group of doctrines and 
precedents which have developed 
in the federal courts available to 
offer guidance as to the 
construction of the new Act. 

The purpose of this article is not, 
by any means, to serve as an 
exhaustive treatise on antitrust law. 
Instead, the purpose is twofold: (1) 
to acquaint the reader with the 
essential features of the new Act; 
and (2) to offer a starting point to 
interpretation of the Act by 
highlighting some of the key 
concepts developed by the federal 
courts which will undoubtedly be 
adopted by Florida courts in 
working with the new law. 


Restraints of trade 


The substantive portion of the 
new Act is by far, in terms of mere 
words, the smallest portion. Only 
§542.18 and §542.19 are substantive. 
Understanding those two sections, 
however, requires the greatest 
knowledge of federal precedent, 
and we will start with a brief look at 
some of that precedent. Section 
542.18 provides: “Every contract, 
combination or conspiracy in 
restraint of trade or commerce in 
this state is unlawful.” 
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That simple language is very 
similar to §1 of the Sherman Act. 
That simple language, however, has 
a far from simple meaning. It did 
not take the United States Supreme 
Court long to recognize that 
Congress could not have meant 
precisely what it said in §1 of the 
Sherman Act, because virtually any 
contract between competitors or 
between a manufacturer and its 
distributor or, indeed, involving 
trade at all, restrains trade in some 
fashion and would therefore be 
illegal. It was thus held very early 
that only “unreasonable” restraints 
of trade were illegal under §1 of the 
Sherman Act. Standard Oil of New 
Jersey v. United States, 221 U.S.1 
(1911); Board of Trade v. United 
States, 246 U.S. 231 (1918). 

Thus was born what in antitrust 
parlance is now known as the “rule 
of reason” test which in the early 
interpretation of the Sherman Act 
was to govern all decisions as to 
whether a given contract, 
combination or conspiracy in 
restraint of trade was in fact illegal. 
The classic statement of that test 
came from Justice Brandeis in 
Board of Trade, supra., at 238: 


. . . [T]he legality of an agreement or 
regulation cannot be determined by so 
simple a test as whether it restrains 
competition. Every agreement concerning 
trade, every regulation of trade, restrains. To 
bind, to restrain, is of their very essence. The 
true test of legality is whether the restraint 
imposed is such as merely regulates and 
perhaps thereby promotes competition, or 
whether it is such as may suppress or even 
destroy competition. To determine that 
question the court must ordinarily consider 
the facts peculiar to the business to which the 
restraint is applied; its condition before and 
after the restraint was imposed; the nature of 
the restraint, and its effect, actual or 
probable. The history of the restraint, the 
evil believed to exist, the reason for adopting 
the particular remedy, the purpose or end 
sought to be attained, are all relevant facts. 
This is not because a good intention will save 
an otherwise objectionable regulation, or the 
reverse; but because knowledge of intent 
may help the court to interpret facts and to 
predict consequences. 

The “rule of reason” accom- 
plishes several things. It eliminates 
the possibility that the Sherman Act 
will be taken literally to outlaw any 
agreement that has some 
conceivable effect on competition 
and instead permits courts to treat 
every case on its facts to determine 
whether a_ particular restraint 
actually affects competition, and 
whether that effect is offset by 
some pro-competitive or otherwise 
legitimate purpose. It also tends to 


turn antitrust cases into the terribly 
complex battles of economic 
experts and documents that scare 
attorneys, judges and juries. 


Perhaps in large part in 
recognition of the latter effect of 
the rule of reason, the federal courts 
thereafter began to recognize that 
certain categories of conduct were 
so blatantly anticompetitive—and 
so obviously what the Sherman Act 
was meant to deal with—that it 
would be a waste of time to listen to 
justifications based upon intent, 
consequences, offsetting virtues, 
etc., as called for under the rule of 
reason. Thus, the doctrine of “per 
se” illegality was created to apply to 
certain categories of restraints. 
Under that doctrine, once the act 
itself is proven, no justification may 
be offered, nor must any specific 
actual effect on competition be 
proven to make out the violation. 


“Per se” restraints 


There are essentially four 
categories of “per se’ illegal 
restraints of trade that have been 
recognized by the federal courts. 
They are: (1) price fixing; (2) 
division of markets; (3) group 
boycotts; and (4) tying agreements: 
Northern Pacific Ry Co. v. United 
States, 356 U.S.1 (1958).4 

The “per se” concept is a flexible 
one, permitting additions to the list 
as the courts gain familiarity with 
particular conduct, but: “[i]t is only 
after considerable experience with 
certain business relationships that 
courts classify them as per se 
violations of the Sherman Act.” 
United States v. Topco Associates, 
Inc., 405 U.S. 596, 607-608 (1972). 

Since the burden of proving a 
“per se” violation is considerably 
easier than that in a rule or reason 
case, it may be anticipated that the 
most prevalent early litigation 
under the Florida Act will fall 
within these categories. It is 
therefore helpful to define basically 
what is meant by these violations. 

e Price fixing. Price fixing is just 
what it sounds like. Any concerted 
action by two or more entities 
which tampers with the price 
structure for goods or services is 
illegal per se. It does not matter 
whether the result is higher prices, 
lower prices or merely stabilized 
prices. If price fixing is the result, it 
does not matter whether the result is 
accomplished through a direct 


price fixing agreement or 
agreements on some other 
behavior, such as limiting 
production,® agreeing not to 
advertise prices,’ or agreeing on a 
basic element of price. The essence 
of the violation is that two or more 
business entities set prices by 
agreement rather than by unilateral, 
free market competition. 

Price fixing is per se illegal 
whether it is “horizontal” or 
“vertical.”” Those terms are 
important concepts under §1 of 
the Sherman Act and need to be 
defined. An agreement is 
“horizontal” where the actors 
involved are competitors, or on the 
same functional level in the 
distribution chain. An agreement is 
“vertical” when the parties to the 
agreement are on different levels of 
the distribution chain, the classic 
example being the manufacturer 
and a distributor. For certain types 
of agreements, the test of legality 
will differ as to whether the court 
characterizes it as horizontal or 
vertical. Price fixing, however, is 
per se illegal whether it is agreed 
upon between competitors or a 
manufacturer and his distributors 


(commonly known as “resale price 
maintenance’). 

Market allocation. Only 
horizontal market allocation, that is, 
an agreement between competitors 
that each will sell in only particular 
geographic areas (territorial 
allocations);® or only to particular 
customers!’ (customer allocation); 
or that each will sell only particular 
products!! (product allocation) are 
per se illegal. A vertical market 
allocation, e.g., where a 
manufacturer imposes territorial 


restrictions on his dealers, is 
examined under the rule of 
reason. !2 


eGroup boycotts. The classic 
group boycott consists of a group of 
competitors agreeing not to do 
business with some third party, e.g., 
a group of manufacturers agreeing 
not to sell their product to a given 
distributor.'* While there is some 
disagreement in the case law, it now 
appears that to bea per se violation, 
the group boycott must have a 
horizontal element—that is there 
must be at least two members of the 
group who are competitors.'4 A 
pure vertical “boycott”—one in 
which .there are only two 
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conspirators who are on different 
functional levels, such as one 
manufacturer and one distributor, 
will be tested under the rule of 
reason.!5 

e Tying agreements. A_ tying 
arrangement is an agreement by 
which a seller of product or service 
A will sell A only on the condition 
that the purchaser also buy product 
or service B. A key issue in such a 
case is whether or not A and B 
actually constitute separate 
products. For example, an issue that 
is currently being litigated in 
several of Florida’s United States 
district courts is whether a 
recreation lease of facilities in a 
condominium project is a separate 
product from the condominium 
apartment itself and, therefore, the 
subject of an illegal tying 
agreement when the owner of the 
unit is required to pay rental also 
under the lease. 

Tying agreements may be 

challenged under either §1 of the 
Sherman Act, or §3 of the Clayton 
Act, the second basic federal 
antitrust statute. Section 3 of the 
Clayton Act, which some courts 
have held has fewer elements of 
proof to make out a tying violation, 
is not reproduced in the Florida 
Antitrust Act. However, §542.32 of 
the Act provides: 
In particular, the failure to include in this 
chapter the substantive provisions of Section 
3 of the Clayton Act, 15 U.S.C. s. 14, shall not 
be deemed in any way to limit the scope of s. 
542.18 or s. 542.19. 

It thus seems clear that the 
framers of the new Florida Act 
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intend, insofar as tying agreements 
are concerned, that whatever 
“lesser standard” is found within 
Section 3 of the Clayton Act shall 
apply. Thus, in addition to showing 
two products, it is necessary to 
show also: (1) that either the seller 
has sufficient economic power with 
respect to the tying product to 
appreciably restrain competition in 
the market for the tied item or that a 
not insubstantial amount of 
commerce (for the Act’s purpose, 
intrastate commerce) in the tied 
product has been restrained; and 
(2) that the tie has been “imposed” 
(expressly or impliedly) on the 
buyer.'® 


“Per se”/“Rule of reason” 
dichotomy 


Thus, the key to understanding 
$542.18 of the new Acct is this “rule 
of reason”/“per se” dichotomy. It 
will be necessary for the Florida 
courts to decide: (1) whether those 
federally-developed concepts shall 
apply under the Florida Act (which 
seems clearly the intent of the 
authors); (2) whether the same 
categories of “per se” violations will 
be adopted under the Act (again 
seemingly the framers’ intent); and 
(3) whether the particular case 
before them shall be tested by the 
rule of reason or per se analysis. 

Of course, one cannot forget that 
an essential element of any violation 
of §542.18, in addition to the 
“restraint of trade,” is some sort of 
“consensual” action or commitment 
to a “common scheme.” There must 
be two or more actors for there to 
be a violation.'? No formal 
agreement is necessary. The 
agreement may be inferred from a 
course of conduct.!* Pure unilateral 
action, however, cannot be a 
violation of §542.18. 

In this connection, it is worth 
noting that one of the most 
prevalent sources of antitrust 
litigation today is the relationship 
between manufacturers and their 
distributors. The method of 
distribution of its product chosen 
by a manufacturer frequently 
involves some sort of “restraint of 
trade” because most manufacturers 
choose some sort of limited 
distribution scheme. Distributors or 
franchisees who are refused the 
right to sell a given manufacturer's 
product, or, who once chosen are 
later terminated, or who are 
restricted in the way they may resell 


the product, are frequent antitrust 
plaintiffs. 


While an in-depth treatment of 
this area is beyond the scope of this 
article, a few basic comments 
should be made. A pure, unilateral 
refusal to deal with a distributor is 
not a violation of §1 of the Sherman 
Act. United States v. Colgate & Co., 
250 U.S. 300 (1919). A refusal to 
deal, or dealer termination or a 
vertical distribution _ restriction 
carried out in concert with a 
competing distributor or other third 
person may violate §1 of the 
Sherman Act, but only under a rule 
of reason test, thereby requiring 
proof of some actual anticompeti- 
tive effect. A manufacturer that 
restricts the number of distributors 
it chooses or restricts its 
distributor’s methods is not “per se” 
guilty of an antitrust violation. See, 
e.g. Continental T.V., Inc. v. GTE 
Sylvania, Inc., 433 U.S. 36 (1977); 
Northwest Power Products, Inc. v. 
Omark Industries, Inc., 576 F.2d 83 
(5th Cir. 1978); H & B Equipment 
Co., Inc. v. International Harvester 
Co., 577 F.2d 239 (5th Cir. 1978). 


Monopolization 


Section 542.19 is the analogue of 
§2 of the Sherman Act. It reads: 


It is unlawful for any person to monopolize, 
or attempt to monopolize, or combine or 
conspire with any other person or persons to 
monopolize any part of trade or commerce 
in this state. 

The monopolization provision 
of the new Act, like §2 of the 
Sherman Act, outlaws conduct of a 
single firm. Concerted action is not 
a prerequisite to proving a violation 
(unless, of course, the charge is 
conspiring to monopolize). 
Traditionally, §2 of the Sherman 
Act has been used, in private 
antitrust litigation, as a supplement 
to §1. Proving an offense under this 
section is, probably, an even more 
difficult task than a §1 rule of reason 
case. 

Section 542.19 sets out three 
distinct violations: (1) monopoliza- 
tion; (2) attempt to monopolize; 
and (3) conspiracy to monopolize. 
The requirements of proving each 
violation have been fairly well 
established by federal case law. 

Monopolization has been defined 
as follows: 

The offense of monopoly under the Sherman 
Act has two elements: (1) the possession of 
monopoly power in the relevant market and 
(2) the willful acquisition or maintenance of 
that power as distinguished from growth or 


development as a consequence of a superior 
product, business acumen, or historic 
accident. [United States v. Grinnell Corp., 
384 U.S. 563, 570-571 (1966).] 

Monopoly power has _ been 
defined as the “power to control 
prices or exclude competition.” 
United States v. E.I. duPont de 
Nemours ¢ Co., 351 U.S. 377, 391 
(1956). It is not necessary to show 
that prices are in fact controlled or 
that competition is actually 
excluded, but merely that the 
power to do so exists. American 
Tobacco Co. v. United States, 328 
U.S. 781 (1946). A monopoly is said 
to exist when the entity in question 
has a sufficiently large share of the 
relevant market to have such 
power, but no specific percentage 
or share of the market has ever been 
set as the magic number. It has been 
said, however, that a 90 percent 
market share “is enough to 
constitute a monopoly; it is 
doubtful whether 60 or 64 percent 
would be enough; and certainly 33 
percent is not.” United States v. 
Aluminum Co. of America, 148 
F.2d 416, 424 (2d Cir. 1945). 

The most difficult aspect of a 
monopolization case is defining the 
“relevant market.”!® Obviously, 
before one can prove that a 
company has too large a share of 
something, we must know what 
that somethingis. A relevant market 
has two components: product and 
geography. The relevant product 
market consists of those products 
that have “reasonable interchange- 
ability for the purposes for which 
they are produced...price use and 
qualities considered.” United States 
v. E.I. duPont de Nemours & Co., 
351 U.S. at 377. In other words, 
what products compete with each 
other for the user’s dollar. 

In every case, the party trying to 
prove monopoly power will 
obviously try to make the product 
market as narrow as possible, his 
opponent just the opposite. It is 
virtually impossible to prove a 
relevant product market without a 
fairly sophisticated economic 
analysis. For example, Company A 


is charged with monopolizing the 


market in plastic sewer pipe. The 
charging party would seek to 
define the relevant product market 
as including only plastic pipe. 
Company A, however, would argue 
the market is in fact “sewer pipe” 
which includes clay pipe, cast iron 
pipe or concrete pipe. Resolution of 
the issue generally turns on market 


analyses conducted by experts. 


The relevant geographic market 
is the geographic area in which 
there is effective competition for 
the relevant product. Again each 
side will have a very different 
concept of the size of that area. 


Acquisiticn of monopoly power 


The second element of the 
offense of monopolization is the 
intentional acquisition or use of 
monopoly power. It is possible to 
obtain a monopoly position 
innocently—such as by developing 
a brilliant unique new product that 
usurps the field. However, the 
intent element may be generally 
inferred from the existence of 
monopoly power.” Furthermore, 
the intent requirement is a general 
one. It is not necessary to show 
intent to monopolize, but merely 
the intent to bring about the 
forbidden set of facts.?! 

Attempt to monopolize is a 

separate offense under §2 of the 
Sherman Act and, likewise, under 
F.S.§548.19. It differs from 
monopolization in that: (1) the 
defendant need not achieve 
monopoly power; but (2) he must 
have the specific intent to achieve 
monopoly power. The offense has 
been defined as: 
[T]he employment of methods, means and 
practices which would, if successful, 
accomplish monopolization and which 
though falling short nevertheless approach 
so close as to create a dangerous probability 
of it. [American Tobacco v. United States, 
supra., 328 U.S. 781, 785.] 

In order to show such a 
“dangerous probability,” it is 
necessary to prove the specific 
intent to achieve monopoly power 
and overt acts committed in 
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furtherance of that goal.2? While 
there is some authority to the 
contrary, the weight of authority 
appears to require proof of the 
“relevant market” which the 
defendant is attempting to 
monopolize to make out the 
offense. 

The third offense under §542.19, 
unlike the first two, does not refer to 
single company actions. The 
offense of conspiracy requires 
concerted action to achieve 
monopoly power. It requires proof 
of overt acts in furtherance of the 
conspiracy and proof of the specific 
intent to monopolize.” Unlike 
attempted monopolization, it does 
not require proof of a “dangerous 
probability of success” nor must the 
“relevant market” be established. 
The gist of the offense is the 
conspiracy. However, since 
virtuaHy any conspiracy to 
monopolize is likely to also be a 
“conspiracy in restraint of trade,” 
and thus violate §1 of the Sherman 
Act and F.S. §548.18—and because 
specific intent to monopolize is 
difficult to prove in such 
circumstances—there is little 
federal precedent involving a mere 
conspiracy to monopolize charge. 

As said above, the two short 
substantive provisions of the 
Florida Antitrust Act of 1980 are 
actually quite deceptive in the 
complexities contained within. This 
brief look at what those sections 
mean in terms of the federal 
caselaw has merely touched the tip 
of the iceberg. The reader is 
forewarned that no attempt has 
been made in this discussion to 
explore the depths of that iceberg. 
Instead, our goal is to get the 
reader's feet wet and perhaps help 
overcome the natural fear of 
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CORPORATION, BANKING 
& BUSINESS LAW 


jumping wholeheartedly into 
antitrust waters. 


Exemptions 


Before turning to the remedies 

and enforcement procedures 
available under the Florida 
Antitrust Act of 1980, a few other 
comments of substantive nature 
should be made. Section 542.20 
provides: 
Any activity or conduct exempt under 
Florida statutory or common law or exempt 
from the provisions of the antitrust laws of 
the United States shall be exempt from the 
provisions of this chapter. 

This provision is principally 
important in that certain broad 
categories of business are exempt 
from the requirements of the 
Sherman Act and Clayton Act, and 
the Florida Legislature has chosen 
to follow the lead of the Congress in 
creating those exemptions. Some of 
the principal areas of exemptions 
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(the extent of which varies 
according to the particular federal 
statutes or precedent involved) are: 
certain agricultural and fishing 
cooperative activities; the business 
of insurance; and most organized 
labor activities. Certain other whole 
industries are subject to other 
extensive federal regulation and 
may have varying degrees of 
antitrust immunity. These include 
banking and securities, fuel and 
energy, and transportation. It is 
beyond the scope of this article to 
explore these exemptions other 
than to suggest the necessity of 
further investigation when involved 
in these areas. 

On the other hand, the 
Legislature seemingly refused to 
follow federal precedent on one 
important “exemption.” By virtue 
of the doctrine announced in Parker 
v. Brown, 317 U.S. 341 (1943), “state 
action” was exempted from the 
operation of the antitrust laws. 
Recent federal decisions have 
limited the state action doctrine, 
but the Florida Act arguably has 
eliminated it in its entirety by 
defining “person” within §542.17(3) 
to include any “governmental 
entity, including the State of 
Florida, its departments, agencies, 
political subdivisions and units of 
government.” 

The remedies and enforcement 
provisions of the Act will be 
covered within Part II of this 
presentation, in the November 
Corporation, Banking and Business 
Law Column. Those areas of the 
Florida Antitrust Act of 1980 are 
more self-explanatory than the 
substantive standards, and require 
less knowledge of federal case law. 
They are, however, extensive and, 
for the most part, new to Florida 
law and require careful attention. 0 


' Stat. §542.33 will remain important 
principally because of its express validation 
of noncompetition agreements between 
employers and employees and in connection 
with the sale of a business. 

® Hardrives Co. v. East Coast Asphalt 
Corp., 166 So.2d 810 (Fla. 2d D.C.A. 1964). 

3 Local state attorneys may also prosecute 
actions under the Act, but only upon the 
written permission of the Attorney General. 
Fra. Stat. §$§542.22(2) & 542.27. 

‘ There is even some authority that not all 
group boycotts or tying agreements are per 
se illegal, but those issues are too complex to 
address here. See, for example, Silver v. 
New York Stock Exchange, 373 U.S. 341 
(1963); Siegel v. Chicken Delight, Inc., 488 
F.2d 43 (9th Cir. 1971), cert. denied, 405 U.S. 
955 (1972). 

5 See, e.g., United States v. Container 
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Corp. of America, 393 U.S. 333 (1969); 
Kiefer-Stewart Co. v. Jos. E. Seagram & 
Sons, Inc., 340 U.S. 211 (1951); United States 
v. McKesson & Robbins, Inc., 351 U.S. 305 
(1956). 

§ United States v. National Lead Co., 63 
F.Supp. 513 (S.D.N.Y. 1945) aff'd., 332 U.S. 
319 (1947). 

7 United States v. Gasoline Retainers’ 
Assn., 285 F.2d 688 (7th Cir. 1961). 

8 Plymouth Dealers’ Assn. v. United 
States, 279 F.2d 28 (9th Cir. 1960). 

® Addyston Pipe & Steel Co. v. United 
States, 175 U.S. 211 (1899); Timkin Roller 
Bearing Co. v. United States, 341 U.S. 593 
(1951). 

10 United States v. Consolidated 
Laundries Corp., 291 F.2d 563 (2d Cir. 1961). 

'! Hartford Empire Co. v. United States, 
323 U.S. 386 (1945). 

12 Continental T.V., Inc. v. GTE Sylvania, 
Inc., 433 U.S. 36 (1977). 

18 Klor’s, Inc. v. Broadway-Hale Store’s 
Inc., 359 U.S. 207 (1959). 

14 Oreck Corporation v. Whirlpool 
Corporation, 579 F.2d 126 (2d Cir. 1978). 

15 Oreck Corporation, 579 F.2d 126 (2d 
Cir. 1978); Burdett Sound, Inc. v. Altec 
Corporation, 515 F.2d 1245 (5th Cir. 1975). 

16 Fortner Enterprises, Inc. v. United 
States, 394 U.S. 495 (1960); Times-Picayune 
v. United States, 345 U.S. 594 (1953). 

17 Fastern States Lumber Assn. v. United 
States, 234 U.S. 600 (1914); Interstate Circuit 
v. United States, 306 U.S. 208 (1939). 

18 American Tobacco Co. v. United 
States, 328 U.S. 781 (1946); Eastern States 
Lumber Assn. v. United States, 234 U.S. 600 
(1914). 

19 Of course, to prove a “rule of reason” 
restraint of trade, it is also necessary to show 
a relevant market. Since in that case, 
however, the concern is not the size of the 
market, but merely that some market is 
being restrained, the proof problems are 
much simpler. 

20 United States v. Grinnell Corp., 384 U.S. 
563 (1966). 

21 United States v. Aluminum Co. of 
America, 148 F.2d 416 (2d Cir. 1945). 

22 See, e.g., Panotex Pipe Line Co. v. 
Phillips Petroleum Co., 457 F.2d 1279 (5th 
Cir. 1972); Keco Industries, Inc. v. Borg- 
Warner Corp., 334 F.Supp. 1240 (M.D. Pa. 
1971). 

23 United States v. Consolidated 
Laundries Corp., 291 F.2d 563 (2d Cir. 1961). 
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PUBLIC INTEREST LAW 


The public service 
responsibility of 
the bar 


By Roderick N. Petrey 


Lawyers have a public service 
responsibility—some say a duty— 
to improve the administration of 
justice in Florida and their own 
community. 

Lawyers have two major sets of 
responsibilities: (1) those which 
encourage them to offer quality 
legal services to all who need 
them—the business of the bar; and 
(2) those which encourage lawyers 
to improve the administration of 
justice in states and communities— 
6 public service activities of the 

ar. 


The business of the bar: providing 
quality services for all 


The public has granted a business 
monopoly to lawyers to provide 
basic legal services; it even has 
granted lawyers the right to define 
what kinds of activities will be 
included in the legal services 
monopoly. In return for this 
monopoly, the bar has agreed to 
make quality legal services 
available to everyone, not just to 
those who can pay the going price. 
Canon 2 of the American Bar 
Association’s Code of Professional 


lawyer to assist the legal profession 
in fulfilling its duty to make legal 
counsel fully available. Thus the 
business of the bar, the reason the 
public continues to grant it a 
monopoly, is to see that everyone— 
including the poor and _ other 


unrepresented or underrepresented 
people and groups—has access to 
quality legal services. 


Responsibility requires every — 


Many of the activities of the 
organized bar—defining legal 
needs; informing and educating the 
public about the law, lawyers and 
legal services; experimenting with 
ways to get services to people with 
unmet needs, such as group or 
prepaid plans, legal clinics, use of 
paralegals and standardized 
services; maintaining high quality 
standards through basic law school 
education, continuing professional 
education, professional disciplinary 
procedures, specialization 
regulation—are ways of carrying 
out the business of lawyers 
effectively. 

These activities can help increase 
the use of lawyers’ services and (in 
most cases) the income of lawyers. 
Legal clinics offer a limited variety 
of standardized or routine legal 
services and may provide one 
method of increasing legal business 
among people who now use 
lawyers sparingly. By systematizing 
the production of relatively simple 
legal services, the legal clinic is able 
to lower the costs of these 
services—and the price charged the 
client. Lowering prices, while 
maintaining quality, attracts more 
clients. 

But some of the business of 
lawyers, such as providing free or 
low cost civil or criminal services 
for the poor, won't benefit the bar 
very much economically (although 
lawyers often forget that the legal 
services program for the poor, 
funded by the federal government, 
has provided living wages for 
thousands of lawyers for over a 
decade). Offering legal services for 
everyone—rich and poor alike—is 
the quid pro quo for the public’s 
grant of a business monopoly; 
ensuring that free services for the 
poor and others are available is a 
business duty, not a public service 
activity. Alleged past failure to 
offer services to all is one reason 
why some members of the public 
are challenging the bar’s business 
monopoly. 


The bar’s public service 
responsibility: improving civil and 
criminal justice 

The public service responsibili- 
ties of lawyers are focused on 


improving the administration of 
civil and criminal justice—better 
court processing, alternative 
dispute settlement programs, penal 
reform, efforts to make laws simple 
and uniform. 

Lawyers are in special positions 
to monitor and improve the 
administration of justice for several 
major reasons: 

e Lawyers know what justice 
problems exist. The lawyers’ 
business monopoly over providing 
legal services to the pubic makes 
their services essential to anyone 
who wants real access to the courts 
and real representation and 
participation in other civil and 
criminal justice processes (such as 
an administrative agency hearing or 
a criminal investigation). Being 
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essential to the effective operation 
of the justice system means that 
lawyers are ever-present. 
Collectively, they know how justice 
is being dispensed and how it can 
be improved in every state and 
community throughout the nation. 

e Lawyers can do something 
about justice problems. Lawyers 
have the knowledge and skills—by 
training and experience—to do 
something about the justice 
problems they see. They can use 
legal techniques to intervene in all 
parts of the civil and criminal justice 
systems and can devise remedies 
which others may not feel 
competent to suggest. 


e Lawyers have independence. 
Lawyers are the only professional 
participants in the justice- 
dispensing system who are not em- 
ployees of a local, state or federal 
government agency. Some lawyers 
are government employees (such as 
full-time public defenders in some 
cities), and others are paid with 
public money (such as assigned 
counsel in criminal cases or lawyers 
who provide civil services for the 
poor with money from the Legal 
Services Corporation). But most 
lawyers are paid with private 
money. The independence this 
private support gives lawyers 
distinguishes them from all others— 
police, prison guards, regulatory 
agency commissioners and staff, 
even judges—who help dispense 
justice, and makes lawyers 
potentially a powerful private 
check on government-dominated 
systems. 


e Lawyers are organized. 
Lawyers have a national network of 
associations in every state and 
community. These associations— 
usually self-supporting through 
dues—are linked together by the 
American Bar Association and other 
bar groups and have ways of 
generating problem-solving ideas 
and of exchanging information 
which other groups lack. These 
lawyers’ organizations will persist. 
Because their business centers 
around law and justice issues, they 
will not lose their deep interest in 
the administration of justice. Other 
voluntary groups tend to move 
from one problem area (such as day 
care) to another (such as health 
services) very quickly; seldom do 
others take as deep an interest in 
justice problems as lawyers do. 


The special position of lawyers 


with respect to the administration 
of civil and criminal justice gives 
them a public service responsibility 
to monitor and improve judicial 
administration, just as their special 
business monopoly gives them a 
responsibility to offer quality legal 
services to all. If lawyers don't 
improve the administration of 
justice, who will? 

Most of the bar’s public service 
activities will not benefit lawyers 
directly by increasing their use and 
income; they may even help 
decrease the public’s reliance on the 
services of lawyers. The 
Neighborhood Dispute Settlement 
Program of the Orange County 
(Florida) Bar Association, for 
instance, provides free arbitration 
and mediation services to resolve 
minor criminal disputes. Although 
lawyers volunteer their time to 
operate the Orange County 
program, nonlawyers could to the 
job (and are doing similar work in 
other pleces) under the supervision 
of lawyers. Responsible simplifica- 
tion of a complex set of laws— 
obviously a public service—also 
may decrease the demand for 
lawyers. 

But every activity which requires 
the lawyer to contribute money or 
to volunteer time (and, 
consequently, to lose the chance to 
work for a paying client during the 
same time) is not part of the public 
service responsibility of lawyers. 
Free or low-cost legal services for 
the poor, or for the local symphony 
or art’ museum, are part of the 
business duty of the bar to offer 
quality services to all. And 
membership by a lawyer on the 
symphony’s board of trustees— 
even when heis not there to provide 
free legal counsel—is not part of the 
lawyer’s public service responsibili- 
ty. It may help fulfill the 
lawyer/board member’s responsi- 
bilities as an active and involved 
citizen of his community, but it 
does not help fulfill his public 
service responsibilities as a lawyer 
to improve the administration of 
justice. A good symphony orchestra 
is a wonderful thing, but it doesn’t 
have anything to do with the 
administration of justice. 


What can the organized bar do to 
help? 

Some talented individual lawyers 
can be a_ powerful force for 
improving the administration of 
justice—especially if they are work- 


ing full time at these public service 
tasks. But most lawyers, acting 
alone, can have only very limited 
impact. They usually are very busy 
people, energetically going about 
the business of providing legal 
counsel. They don’t have time to 
search for good opportunities to 
contribute the few hours of public 
service work they can offer each 
week. 

A mechanism exists in Florida 
and every community to help these 
individual lawyers exercise their 
public service responsibilities: The 
Florida Bar and local bar 
associations. The Florida Bar’s 
integrated structure has a primary 
mission to help regulate the legal 
profession in the business of 
providing quality legal services for 
all. These activities necessarily have 
taken—and should take—much of 
the time, energy and money of the 
Bar. 

But The Florida Bar and local 
bar associations also can, and 
should, help provide opportunities 
for lawyers to fulfill their public 
service responsibilities. Hundreds 
of opportunities exist throughout 
Florida to use thousands of lawyer/ 
volunteer hours to improve civil 
and criminal justice systems: 
assisting courts in becoming more 
efficient, setting up grievance 
procedures in local jails or state 
prisons to encourage peaceful 
resolution of disputes and humane 
treatment, offering voluntary 
counseling to ex-offenders, 
rewriting mental health commit- 
ment legislation to reflect new 
knowledge and experience, etc. 

Identifying these opportunities 
for public service, defining a good 
program to make concrete 
improvements, organizing 
lawyer/volunteers to do the job, 
finding money (if necessary—and 
often it’s not), finding and using 
expert nonlawyer help, cooperat- 
ing with other citizens’ groups 
interested in helping, monitoring 
and evaluating success—all of these 
are functions The Florida Bar and 
local bar associations must 
perform. An individual lawyer may 
(if he’s extraordinarily dedicated, 
talented or just lucky) perform 
some of these functions well, but 
such people are hard to find. And 
the administration of justice is too 
important to rely on the chance 
existence of such unusual people for 
the resolution of every justice 
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PUBLIC INTEREST LAW 


problem in every community. 

If lawyers are going to exercise 
their public service responsibilities 
well, these functions must be 
institutionalized as part of the 
permanent, day-to-day operations 
of The Florida Bar and the local bar 


associations. Because lawyers are 
busy people, and because bar 
association officers usually change 
annually, “institutionalization” 
means full-time staff help—capable 
lawyers or nonlawyers who are 
paid from bar dues. But bar 
association public service staff 
members are not substitutes for 
lawyer/volunteers; they help 
lawyer/volunteers (and others who 
want to participate) to do what's 
necessary. They organize meetings 


CORPORATION INFORMATION 
SERVICES, INC. 


Corporate Services 


Name Availability — Filing Articles & Certificates 
Retrieving Documents — Corporate Searches 
INSTACORP * 


* (Same day preparation and filing of 
new Articles of Incorporation) 


Uniform Commercial Code 
UCC-11 searches, UCC-1 and UCC-3 filings, etc. 


Motor Vehicle Records 


Registration — Duplicate Titles — Title Transfer 
Accident Reports — Driving License Records. 


Others 


C.1.S. will file or retrieve any document and/or 
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and Nationwide. 
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and tasks, send reminder notices, 
follow-through on decisions, gather 
and analyze facts, write reports and 
get them typed, find out what 
experience other bars have had 
with similar projects, write grant 
proposals, supervise project 
consultants, and perform many 
other duties which volunteers 
seldom undertake successfully but 
which are essential for effective use 
of volunteer time. 

Just as each lawyer can be more 
effective if he works with others, 
rather than alone, so can bar 
associations. Each local bar need 
not stand alone in_ providing 
opportunities for lawyers to fulfill 
their public service responsibilities. 
Local bars can help each other, The 
Florida Bar can help local bars, and 
the American Bar Association (and 
other national groups, such as the 
Legal Services Corporation, the 
National Legal Aid and Defender 
Association, the Lawyers’ 
Committee for Civil Rights Under 
Law, the American Judicature 
Society) can help state and local 
bars by providing model project 
ideas and plans for local adaptation, 
exchanging information about 
successes and failures of others, 
providing technical assistance, 
identifying funding sources and 
offering encouragement. 

Such mutual help doesn’t occur 
magically; someone has to make it 
happen. The most natural and 
efficient “someone” is The Florida 
Bar. The Florida Bar’s public 
interest programs office already 
exists and already provides some of 
these needed services. But much 
more help is required, especially in 
exchanging specific project ideas 
among local bar associations and in 
providing systematic planning, 
technical and fund raising 
assistance. Such help probably will 
require at least one full-time 
assistant public interest programs 
office staff member who devotes a 
substantial amount of time to 
helping local bars exercise their 
public service responsibilities. 

Local bars, especially in the 
urban areas, should institute a 
public service staff member to 
coordinate community projects 
with The Florida Bar’s_ public 
interest programs office. The goals 
of these offices should be: 

e To coordinate efforts 
between groups with overlapping 
client interests, in order to reduce 
duplication of services and 


maximize resources of community 
and legal service groups. 


e To disseminate to public and 
members information and referral, 
as to appropriate legal resources. 


e To provide assistance to 
public interest and legal service 
organizations in ascertaining their 
needs for volunteer legal or 
paralegal assistance. And to furnish 
grantsmanship assistance, in 
identifying the numerous sources of 
state, federal, and private 
foundation funding. 


e To provide grantsmanship 
expertise within the association’s 
structure. 


e To provide a basic grants- 
manship library for legal service 
and public interest organizations, 
along with technical assistance. 


e To develop no-fee referral 
panels, where members would 
agree to assist legal service organi- 
zations whose intake is so high that 
poor clients in need of legal services 
are on waiting lists for long periods 
of time, i.e., the Public Interest Law 
Bank of the Dade County Bar 
Association. 


e To administer existing lawyer 
referral service, with a view toward 
developing a comprehensive 
referral system for low to middle 
income groups referenced above. 


e To develop in conjunction 
with the LRS Committee no-fee 
and low-fee panels. 


e To provide a formal 
mechanism to assist private law 
firms and small to medium size 
firms in coordinating pro bono 
publico representation and thereby 
discharging ethical responsibility. 


e To provide direct staff 
assistance to private law firms in 
establishing public interest repre- 
sentation programs. 


e To design a_ pro bono 
recruitment effort, i.e., law firm 
contact to accept prescreened and 
selected pro bono cases. 


e To provide a structure within 
the association to break down 
inherent communication gaps 
between legal service organiza- 
tions, and their attorneys, and the 
rest of the bar. 


e To explore alternatives to 


litigation for possible program 
development with appropriate and 
interested sections and committees, 
i.e., citizens dispute settlement 
centers, inmate grievance 
procedures, etc. 


e To keep the Bar and the 
public informed about the state of 
public interest representation, and 
about opportunities for action by 
the Bar in the field (such as pending 
legislative proposals), in 
conjunction with the legislative 
counsel. 


e To make known to the public 
information about the availability 
of various kinds of public interest 
representation. This would consist 
principally of referral to 
organizations that provide the 
appropriate kind of representation. 


e To provide a staff capacity to 
present the legal service resources 
and public interest activities of the 
association to nonlawyers, i.e., the 
principal representative to such 
groups. 


e To coordinate outreach 
efforts with nonlawyers and 


out-of-state residents. 


nonlegal organizations in order to 
enhance relations of bar and 
community in public service issues. 


In conclusion, The Florida Bar 
and local bar associations have a 
long way. to go in helping bar 
members fulfill their public service 
responsibility. In establishing the 
public interest programs office, 
The Florida Bar is at the forefront 
of a discernible movement among 
bar associations to assist more 
directly both the public and the 
profession in the delivery of legal 
services. The staff model approach 
of the public interest programs 


- office places The Florida Bar in the 


position of taking the initiative to 
coordinate and establish action- 
oriented public service and pro 
bono projects through the Bar 
structure. Implementation of 
effective and quality pro bono 
projects and plans of action through 
the Bar structure is an important 
area for The Florida Bar and local 
bars to consider as they move 
forward to accept the challenge of 
the 1980's to make the slogan “equal 
justice under the law” a reality for 
all Floridians. a 
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TAX LAW NOTES 


Exchanges of 


partnership interests 
for services 


By Laurence C. Hames 


Business ventures are often 
structured in such a manner that 
some form of compensation is paid 
to a third party for services 
rendered to the partnership. 
Compensation is often a capital 
interest or a profits interest in the 
partnership. Obtaining financing 
for a development or a building 
project, management of a business 
for a specified time or overseeing a 
construction project are examples 
of the types of services provided in 
exchange for a compensatory 
transfer of a partnership interest. 
Although, as a general rule, the 
transfer of “property” to a 
partnership in exchange for a 
partnership interest is not a taxable 
event, the exchange of a 
partnership interest for services is.! 


Section 721(a) of the Internal . 


Revenue Code of 1954, as 
amended, (hereinafter referred to 
as “IRC”), which was intended to 
secure nontaxable event status to 


the contribution of property to a. 


partnership, provides: 
No gain or loss shall be recognized to a 
partnership or to any of its partners in the 
case of a contribution of property to the 
partnership in exchange for an interest in the 
partnership. [Emphasis added. ] 
Assuming that there has been an 
exchange of a partnership interest 
for services, the regulations 
promulgated under IRC $721 
provide in part: 
To the extent that any of the partners gives 


up any part of his right to be repaid his 
contributions (as distinguished from a share 


in the partnership profits) in favor of another 
partner as compensation for services (or in 
satisfaction of an obligation), section 721 
does not apply. The value of the interest in 
such partnership capital so transferred to a 
partner as compensation for services 
constitutes income to the partner under 
section 61. [Emphasis added. ]? 


The significance of this regulation 
is twofold. First, the clear implication 
and intention are to deny the 
benefits of IRC §721’s nonrecogni- 
tion treatment when a partnership 
interest is given in exchange for 
services and to treat the value of the 
capital interest so transferred as 
compensation to the partner 
receiving it (hereinafter referred to 
as the “service partner”) under IRC 
§61. Second, the regulation only 
addresses the exchange of a capital 
interest for services. Failure to 
recognize that a profits interest 
could also be exchanged has been 
interpreted to mean that IRC §721’s 
nonrecognition rule would apply 
when services were exchanged fora 
profits interest. Such an 
interpretation may have been 
justifiable in light of the 
emphasized parenthetical language 
in the regulation.* 


Services do not constitute 
“property” for purposes of 
IRC §721 


The issue of whether services 
constitute property for purposes of 
IRC §721 was addressed in the case 
of Sol Diamond v. Commissioner.* 
Diamond was a real estate broker 
who was asked by one Kargman, a 
business associate who had 
acquired the rights to a contract to 
purchase an office building, to 
assist him in obtaining permanent 
financing on the _ property. 
Kargman had paid $25,000 to 
acquire his interest in the contract, 
the full purchase price of the 
building being $1,100,000. 
Diamond and Kargman agreed that 
Diamond would receive a 60 
percent share in the profits and 
losses of the venture in exchange for 
arranging the financing. Kargman 
agreed to provide any cash 
required at the closing and was 
entitled to recover his cash 
expenditures first. 

Three weeks after the closing of 


the transaction, Diamond sold his 
60 percent interest to Kargman for 
$40,000. Kargman immediately sold 
a 50 percent interest in the business 
venture to a third party for $40,000. 
Diamond reported the $40,000 
received from Kargman as short- 
term capital gain on the sale of his 
profits interest. The government 
sought to recharacterize the $40,000 
as “ordinary income” arguing that 
the nonrecognition provision, 
§721, did not apply and _ that 
Diamond’s receipt of the profits 
interest (which was logically valued 
at $40,000), was compensation for 
services rendered by Diamond to 
the venture, that is, for obtaining 
the permanent financing on the 
building. The Tax Court stated that 
“it is clear that a contribution of 
services is not a contribution of 
‘property’’’.> The opinion 
reaffirmed the long-standing rule.® 

If services are not property for 
purposes of §721, it becomes 
essential to characterize exactly 
what the service partner has given 
up in exchange for his partnership 
interest. A service partner may 
provide services which create a 
tangible asset. He may then claim 
that the creation is contribution to 
the partnership and_ that his 
contribution, therefore, was not 
purely in exchange for services. A 
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TAX LAW NOTES 


partner may by his personal efforts 
create a contract or an option which 
may be “property”; a lawyer, an 
accountant, a doctor, an engineer, 
or another may create a work 
product which arguably has been 
converted to property. A leading 
case making this type of distinction 
is Frazell v. United States.’ 

Frazell involved an oil and gas 
partnership. Frazell was a geologist 
who received an_ interest in 
partnership capital for services he 
rendered to the partnership for the 
preparation of certain maps created 
by him as the result of geological 
data he compiled. The court, 
addressing the distinction between 
“services” and “property” and 
cognizant that nonrecognition 
would be accorded to the value of 
the contribution attributable to 
property, scrutinized what Frazell 
contributed in exchange for his 
capital interest in the partnership. 
To the extent attributable to 
services, his receipt of the interest 
would be ordinary income in the 
year of receipt. To the extent the 
receipt of the interest was in 
exchange for property, IRC §721’s 
nonrecognition treatment would be 
accorded. 

The court determined that of the 
$91,000 Frazell received (ultimately 
represented by stock valued at 
$91,000 he received in a $351 
transaction in exchange for his 
capital partnership interest), the 
following two questions needed to 
be answered: (1) Were the maps 
actually contributed or did Frazell 


keep them as his own property; and 
(2) if he did contribute them, what 
was their value? The case was 
remanded to determine the answers 
to these two questions. 

On remand, the district court 
determined that the $91,000 was 
primarily compensation for his 
services as a geologist and that the 
maps were worth not less than 
$25,000. The court specifically 
rejected a value of the maps based 
on reconstruction value or on 
ultimate profitability of the maps.° 

The outgrowth of Frazell is that 
when services are rendered 
creating tangible property which is 
sought to be exchanged for a 
partnership interest, the uppermost 
value which will be placed on that 
property will be the reconstruction 
costs. Although the district court 
put a_ reconstruction cost on 
Frazell’s maps of $61,375, it actually 
allocated only $25,000 to them as 
property. Therefore, the property 
created by the services of the 
service partner will not bear the 
large portion of the ultimate 
valuation received in exchange. 


Tax consequences will result in 
the exchange of services for a 
partnership “profits” interest 


Historically, while receipt by a 
service partner of a capital interest 
in the partnership was recognized 
as a taxable event, receipt of a 
profits interest produced unclear 
results with respect to both the 
service partner and the partnership. 
Neither the statutes nor the 
regulations address the question 
directly. The regulations speak only 
indirectly, indicating that the 


receipt of a capital interest is a 
taxable event. 

Prior to 1971, the consensus was 
regulations calling for taxability 


upon the transfer of only a capital 
interest were, by negative 
implication, authority for the 
proposition that if a profits interest 
were received in exchange for 
services, the nonrecognition 
provisions of §721 would apply.® 
The administrative result was 
practical because of the difficulty in 
valuing a profits interest for 
purposes of immediate income 
recognition. In addition, while the 
service partner was taxed upon 
receipt of his partnership interest 
based on a present value 
determination of that future profits 
interest, he might be taxed again 
on the income when actually 
received, as a part of his distributive 
share. 

The speculation ended when the 
Tax Court held in Sol Diamond" 
that the receipt of a partnership 
profits interest is a taxable event. 
Under the facts of Sol Diamond, 
any argument that the value of the 
present interest of the right to 
receive future profits was 
administratively incapable of being 
valued was weak. The court simply 
noted that the interest was sold for 
$40,000 less than three weeks after 
Diamond received it. 

The Diamond decision has been 
criticized for a number of reasons.!! 
Although the Seventh Circuit, on 
appeal, acknowledged the criticism 
of the Tax Court’s decision and 
acknowledged the practical 
administrative problems in valuing 
and taxing the receipt of a 
partnership profits interest, it found 
nothing in the statute, regulations or 
legislative or administrative history 
to refute the Tax Court’s analysis.'* 
The court called on the Treasury to 
promulgate regulations clarifying 
the area. Until regulations are 
promulgated indicating otherwise, 
however, Sol Diamond stands for 
the proposition that every transfer 
of a partnership interest, whether a 
capital interest of a profits interest 
in exchange for services will 
produce a taxable event. 


Tax consequences of the 
exchange of services for a 
partnership interest 


Three potential tax consequences 
may result when a_ partnership 
interest is received in exchange for 
services. First, the service partner 
may recognize taxable income.!® 
Second, the transfer may generate a 
IRC $162 deduction or be treated as 
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a IRC $263 capital expenditure at 
the partnership level.'* Third, the 
partnership or the nonservice 
partners may recognize gain or loss 
on the exchange.!® 


eTax consequences to service 
partner. In accordance with the 
regulations under IRC §721 now in 
existence, the value of an interest in 
partnership capital transferred to a 
partner as compensation for 
services constitutes income to the 
partner under section 61.'® 
Assuming the proposed regulations 
under IRC $721 are adopted, 
a compensatory transfer of a 
partnership interest occurring 
subsequent to the effective 
date of the Tax Reform Act 
of 1969 will be treated as “a 
transfer of property to which 
§83 and the regulations there- 
under applies.”'" The following 
would result: 

Assume A and B agreed to form a 
partnership to acquire and develop real 
property. A contributes $150,000 in cash fora 
50 percent interest in the capital. B 
contributes only $50,000 cash for his 50 
percent capital interest, but is required to 
manage and develop the partnership 
property. The effect of this, assuming that 
the transfer of capital interest is not subject 
to substantial restrictions within the meaning 
of IRC §83, is that B receives a $50,000 
taxable transfer of capital and recognizes 
income at the time to the extent thereof. His 
initial capital account is $100,000. In other 
words, an individual who receives an 
unrestricted partnership capital interest for 
services is taxable upon the fair market value 
of the interest at the time of its receipt. The 
year of the reportable income to the service 
partner is reported by the service partner on 
his return for the year during which the 
capital shift occurs.'> This is so even though 
there is authority to the effect that the income 
is income for the taxable year of a partner 
“within or with which” ends the taxable year 
in which the partnership deducts a 
payment.'* 


eTax consequences to transferor 
of partnership. The regulations 
provide that payments made to a 
service partner for services 
rendered to the partnership are to 
be treated as guaranteed payments 
in accordance with IRC §707(c).?° 
Guaranteed payments which are or- 
dinary and necessary business ex- 
penses are currently deductible by 
the partnership under IRC § 162.7! If 
the payment is in the nature of a 
capital expenditure, such as services 
related to the formation of the 
partnership or incurred as the result 
of the acquisition of capital assets, 
the value of the partnership interest 
paid to the service partner must be 
capitalized and added to the basis 


of the appropriate partnership asset 
under IRC $263. 

If the partnership transfers an 
interest in the partnership that is a 
capital interest for services, it will 
recognize gain or loss on the 
transfer. The partnership gain or 
loss recognition resulting from such 
a transfer is in accordance with the 
regulations under IRC §721. In 
addition, the proposed regulations 
under §721 provide that the treat- 
ment of the compensatory transfer 
will be governed by IRC §83. The 
regulations under IRC §83 are 
consistent with the gain or loss 
recognition at the partnership level, 
and provide that, with the 
exception of the issuance of 
corporate stock for services, the 
“transfer of property in connection 
with the performance of services 
constitutes . . . a disposition of 
property upon which... gain or loss 
is recognized.”23 


Exchange of capital interest 
treated as two-step transfer 


Bécause the exchange of a capital 
interest in a partnership is treated as 
a §707(c) guaranteed payment, the 
transaction is viewed as a 
hypothetical two-step:* (1) the 
partnership is considered to have 
transferred to the service partner an 
undivided interest in the 
partnership assets in a $707(c) 
transaction; and (2) the service 
partner is considered to have 
recontributed the undivided 
interest in those assets to the 
partnerships in exchange for his 
partnership interest. 

As a result of this two-step 
transfer, the partnership is 
considered to have realized gain or 
loss equal to the difference between 
its basis in the undivided interest in 
the assets conveyed and the value of 
the interest conveyed to the service 
partner. The service partner should 
obtain a cost basis in the 
proportionate share of the assets. In 
the hypothetical recontribution, a 


IRC §721 nontaxable exchange 
should occur, the partnership 
succeeding to the service partner's 
cost basis in the assets under IRC 
§723. The effect is that the 
partnership’s adjustment in basis in 
the assets is exactly equal to the gain 
or loss it recognizes as the result of 
the hypothetical transfer out to the 
service partner and reflects a 
proper tax result. 

There is a question whether the 
gain or loss recognized by the 
partnership and the _ basis 
adjustment as the result of the 
recontribution of the assets should 
be allocated to all the partners, 
including the service partner, or to 
the partners exclusive of the service 
partner. In addition, the same 
question arises with respect to the 
IRC $162 deduction or the basis 
increase as the result of a IRC §263 
basis adjustment as required, as the 
case may be, by IRC §707(c)’s 
guaranteed payment treatment. 

Logically, any deduction or basis 
increase associated with the 
payment to the service partner as 
well as any gain or loss recognized 
by the partnership as the result of 
the hypothetical payment to the 
service partner should be allocated 
to the partners other than the 
service partner, because it is a 
transfer of their capital interest that 
gives rise to the deduction and the 
basis increase—and it is their 
appreciation or depreciation in the 
assets which causes the recognition 
of gain or loss. However, it is 
interesting to note that, according 
to the regulations, the partnership 
deduction (if a IRC §16 2 deduction 
has been taken), or additional 
depreciation (created as the result 
of a basis increase in the partnership 
assets in accordance with IRC §263), 
is allocable to all partners, including 
service partners.” In contrast, any 
increase or decrease in the basis of 
the partnership assets upon a capital 
transfer back by the service partner 
should be allocated to that service 
partner on the grounds that the 
basis adjustment is attributable to 
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his cost basis in his partnership 
interest. 


Receipt of an interest in profits 
and IRC §83 treatment 


Although there are several poten- 
tial treatments of a receipt of a 
profits interest, IRC §83 treatment 
appears to be the most practicable. 
Initially, it must be assumed that a 
profits interest in a partnership is 
“property” for purposes of IRC §83. 
The assumption is justified in light 
of the regulations under IRC §83 
which provide that property 
includes all “personalty other than 
money and other than an unfunded 
and unsecured promise to pay 
deferred compensation.””6 

Since Sol Diamond was decided 
prior to the Tax Reform Act of 1969 
in which IRC §83 was added, the 
Tax Court did not have the 
opportunity to discuss the impact of 
the new Code section. As enacted, 
however, IRC §83 could be applied 
to Sol Diamond facts. Proposed 


Regulation §1.721-1(b)(1)(i) 


subjects the exchange of a 
partnership interest for services to 
IRC §83. It applies and prescribes 
tax consequences for all transfers of 
property made in connection with 
the performance of services.” If the 
profits interest is classified as 
“property” for purposes of IRC $83 
and the transfer of the profits 
interests is for the performance of 
services, the following are the tax 
consequences.”* 


1. If the interest is either 
transferable or not subject to a 
“substantial risk of forfeiture” a 
taxable event occurs upon receipt; 

2. If the interest is both 
nontransferable and subject to a 
substantial risk of forfeiture, its 
receipt is not a taxable event 


(absent an election under IRC 
$83(b)), but a taxable event occurs 
when the interest first becomes 
transferable or the substantial risk 


of forfeiture lapses; 


3. At the time the taxable event 
occurs, the recipient of the interest 
must include in income an amount 
equal to the excess of the fair 
interest 
(determined without regard to any 
restriction other than a restriction 
which by its terms will never lapse) 
over the amount he paid for the 
interest. Apparently, the interest 
will be valued at the time the 
taxable event occurs, even though 
the valuation may be difficult. The 
problem here is that the valuation of 
the profits interest may be difficult, 
if it is valued at the time when 
received. In fact, it may be virtually 
received. In 
addition, a restriction which “by its 
terms will never lapse” is taken into 
account to reduce the value of the 


market value of the 


valueless when 


interest when it is received. 


Therefore, an example of the tax 
treatment of the receipt of a profits 
the partnership in 
exchange for services under facts 
similar to those in the Sol Diamond 
case and in accordance with the 
applicability of the provisions of 
IRC §83 may be illustrated as 


interest in 


follows: 


Assume that A and B each contribute 
$100,000 to partnership AB, which is formed 
for a term of 10 years to acquire rental 
property. Through the efforts of service 
partner, a broker, the partnership purchases 
a building on leased land for $200,000. The 
building is subject to a long-term net lease, 
providing an annual rental of $18,000 to a 
creditworthy tenant. Service partner 
receives no commission for his services. A 
and B admit him as a partner in the 
partnership with an initial capital account of 
zero and a one-third interest in all 
partnership profits, including gain from sale 
of the building. Service partner’s interest is 
fully vested and is not subject to forfeiture or 
a reduction if he fails to perform future 
services. Assuming that the profits interest 
received by service partner is “property,” it 
is taxable upon receipt under IRC §83(a) 
because it is not subject to a substantial risk 
of forfeiture. Consequently, the value of his 
interest must be determined and included in 


full in his income for the year of receipt. 
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In this situation, valuation should be 
relatively simple because of the 
term of the partnership and the set 
rental fee, discounted to some 
extent. Even if the value was 
difficult to determine, it still would 
need to be determined at a present 
fair market value for treatment 
under IRC $83.79 Incidentally, this is 
the same result which would be 
reached under the current 
regulations with the applicability of 
IRC §61 rather than IRC $83. 

If, in the example, the service 
partner’s interest were nontrans- 
ferable and he received it subject to 
a “substantial risk of forfeiture” 
(such as a loss of the interest at such 
time as he no longer managed the 
property, if he were required to do 
so), there would not be a taxable 
event (absent an IRC §83(b) 
election) until the lapse of the risk, 
at which time his interest would be 
valued and the value included in 
income. To avoid deferring the 
taxable event until the lapse of the 
risk of forfeiture occurred, the 
service partner could elect under 
IRC §83(b) to be taxable upon the 
receipt of the interest, in which case 
the value of the interest at the time 
of the receipt would be included in 
his income immediately. 


Compensatory transfer of profits 
interest treated like transfer of 
capital interest 


The partnership treats the 
compensatory transfer of a profits 
interest in the same manner as it 
treats the compensatory transfer of 
a capital interest, that is, as having 
made a “guaranteed payment” to 
the transferee service partner in 
accordance with the provisions of 
IRC §707(c).°° Again, if the 
payment is of a currently 
deductible nature, the partnership 
would be entitled to a IRC §162 
deduction, which would probably 
be allocated to the partners other 
than the service partner. 

If the payment is in the nature of a 
capital expenditure, the amount of 
the payment is added to the basis of 
the assets in accordance with IRC 
§263 and the basis increase 
allocation probably being made to 
the service partner and the partners 
other than the service partner. As 
previously indicated, transfer of the 
profits interest to the service 
partner is treated as a two-step 
transaction: first, the initial transfer 
of an undivided interest in the 


partnership assets from the 
partnership to the service partner in 
a §707(c) guaranteed payment; and 
second, the simultaneous transfer to 
the partnership of that undivided 
interest by the service partner in 
exchange for his partnership profits 
interest. The ultimate effect on 
transferor partnership and _ the 
transferee service partner is as 
follows: 

1. The service partner receives 
compensation which he treats in 
accordance with the provisions of 
IRC $83 upon the receipt of his 
profits interest. 

2. The service partner’s basis on 
the profits interest is equal to the 
amount of compensation income he 
realizes. 

3. Depending on the nature of 
the services rendered, the 
partnership either has a IRC §162 
deduction or an addition to the 
partnership’s basis in its assets in 
accordance with IRC $263. 

4. Unlike the exchange for a 
capital interest upon the guaranteed 
payment by the partnership in 
accordance with IRC $707(c) and 
consistent with the provisions of 
IRC §83 and basic theory, the 
partnership by assigning an interest 
in the future profits immediately 
creates income recognition to itself 
under the assignment of income 
doctrine. 

5. Because of the application of 
the assignment of income doctrine 
at the partnership level, in future 
years as the partnership realizes 
income, there is a reduction in 
amount subsequently taxed to the 
partnership for the amount of 
income it has already realized 
under the assignment of income 
doctrine. (This treatment stems 
directly from and is consistent with 
the two-step analysis referred to 
above whereby the partnership has 
received a cost basis on the service 
partners recontribution of his 
interest to the partnership with 
respect to the proportionate income 
received, and the basis is allowed to 
be amortized reducing taxable 
income in subsequent years.) 


The results described above may 
be illustrated by the following 
example: 


Partnership ABC has contracted to 
purchase a rental office building. SP agrees 
to perform services for ABC in the nature of 
management duties, arrangement of 
financing for the purchase of the building, 
and obtaining occupants for the building, 
and receives a 20 percent interest in future 


income and losses for the services. Assume 
also, that the value of the services he renders 
is currently deductible by ABC under IRC 
§162. Assume that the building is the only 
asset in the partnership producing income, 
that the partnership intends to stay in 
existence for 10 years at which point it will 
sell the asset and the partnership will be 
dissolved, and that the building will generate 
income of $1,000 per month, or $12,000 per 
year. Assume the present value of the 
building is $200,000. SP’s interest in ABC 
entitles him to receive $2,400 per year (20 
percent of $12,000) for a period of 10 years. 

The following are the tax 
consequences to SP and to the ABC 
partnership of SP’s receipt of the 
compensatory transfer of a profits 
interest: 

1. Assuming, under the 
provisions of IRC §83, that the 
interest is readily transferable and 
not subject to a substantial risk of 
forfeiture, and in accordance with 
Sol Diamond, SP must include an 
income for the current year the 
present value of $2,400 per year for 
10 years (assume that the present 
value is $10,000). 

2. SP receives a basis in his 
partnership’s profits interest of 
$10,000 (a cost basis in the interest). 

3. The partnership is entitled toa 
current deduction of $10,000 in 
accordance with §162. 

4. The anticipatory assignment 
of income by the partnership to SP 
upon SP’s receipt of the 20 percent 
interest in ABC’s future profits 
causes current income to ABC of 
$10,000. 

5. SP is considered as having 
simultaneously recontributed the 
profits interest to ABC, ABC 
assuming a $10,000 basis with 
respect to that profits interest in 
accordance with §723. ABC should 
be allowed to amortize the $10,000 
basis over the 10-year anticipated 
life of the partnership, in the 
amount of $1,000 per year. The 
effect of this is when the 
partnership receives the $12,000 of 
rental income each year, it will 
report only $11,000 ($12,000 minus 
$1,000) of rental income per year 
for the 10-year period. 

It is not the intent of this article to 
discuss in depth the provisions of 
IRC §83 pertaining to property 
transferred in connection with the 
performance of services. It should 
be recognized, however, that if the 
interest received by SP in the 
example above is not readily 
transferable and subject to a 
substantial risk of forfeiture, the 
rules illustrated will’ be distorted. 


SP_ will be considered to have 
received compensation income at 
the first time the property becomes 
freely transferable or not 
substantial risk of forfeiture, 
whichever occurs first. The amount 
included in the income of SP 
requires that the value and the 
amount be determined in the year 
the property is included in the 
income. One should be prepared to 
scrutinize the rules under IRC §83 if 
the partnershp interest given to the 
service partner is not freely 
transferable and is subject to a 
substantial risk of forfeiture. 


Conclusion 


It is now clearly recognized that 
the receipt by a taxpayer of an 
interest in partnership capital or 
profits in exchange for services he 
performs is not protected by IRC 
§721’s nonrecognition provisions, 
and that the transfer of the 
partnership interest is a taxable 
event to both the service partner 
and the partnership. Historically, 
tax planning for service partners 
called for giving them an interest in 
future profits, but not an interest in 
capital, thinking that the receipt of 
the interest in profits would 
somehow be protected by IRC §721 
because of the regulation’s failure to 
address the receipt of anything 
other than a capital interest. 

The Sol Diamond case and its 
progeny remove the use of this 
technique and accord the receipt of 
the profits interest the same 
treatment as the receipt of the 
capital interest. As the result of 
Proposed Regulation §1.721- 
1(b)(i), assuming the service 
partner receives a capital interest or 
a profits interest, IRC §83 must now 
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TAX LAW NOTES 


be taken into account whether or 
not the interest is restricted. IRC 
§83 will determine the tax ramifica- 
tions to a service partner and also 
affect the timing and treatment to 
the partnership, although in both 
cases the transaction will generally 
be treated as a IRC $§707(c) 
guaranteed payment to the service 
partner by the partnership. 

To avoid the distortions and 
problems created by the transfer of 
a partnership interest which is not 
readily transferable and is subject 
to asubstantial risk of forfeiture, the 
service partner may be advised to 
make an election under IRC §83(b) 
so as to realize the value of a 
restricted partnership interest when 
it is likely to be smallest. o 


' §721; Reg. §1.721-1(b)(1). 

2 Reg. §1.721-1(b)(1).. Changes in the 
regulations under §721 were proposed by the 
Treasury in 1971. With respect to the quoted 
portion of Reg. §1.721-1(b)(1) in the text, the 


emphasized parenthetical language was 
added. The words “for services” were 
stricken. With respect to partnership 
interests transferred after June 30, 1969, the 
transfer will be treated as a transfer of prop- 
erty to which §83 applies. See Prop. Reg. 
§1.721-1(b)(1) (1971). 

3 See Herman M. Hale, 24 T.C.M. 1497 
(1965); Rev. Rul. 60-31, 1960-1 C.B. 174; Rev. 
Rul. 70-435, 1970-2 C.B. 100. 

156 T.C. 530 (1971). 

> Id. at 545. 

® Reg. §1.721-1(b)(1); United States v. 
Frazell, 335 F.2d 487 (5th Cir. 1964), cert. 
denied (380 U.S. 961 (1965). 

* 335 F.2d 487 (5th Cir. 1964), rev’g 213 
F.Supp. 457 (W.D. La. 1963), cert. denied 
380 U.S. 961 (1965). 

‘ 269 F. Supp. 885 (W.D. La. 1967). 

McKee, NetsoN & WHITMIRE, 
FEDERAL TAXATION OF PARTNERSHIP AND 
Partners, (1977)$5.05(2); Cowan, Receipt 
of a Partnership Interest for Services, 32 
N.Y.U. Institute 1501 at 1522-23, (1974). 

0 Supra note 4. 

'! See Cowan, The Diamond Case. 27 Tax 
L. Rev. 181 (1972); Lane, Sol Diamond: The 
Tax Court Upset the Service Partner, 46 
S. Caur. L. Rev. (1973). 

'2 492 F.2d 286 (1974). 

Reg. §1.721-1(b)(1); Prop. Reg. §1.721- 
1(b)(1)(i) (1971); Frazell v. United States, 
335 F.2d 487 (5th Cir. 1964), cert. denied 380 
U.S. 961 (1965); McDougal, 62 T.C. 720 
(1974). 

“ER.C. §707(c); Reg. §1721-1(b)(2); 
Cagle, Jr., 63 T.C. 86 (1974), aff'd 539 F.2d 
409 (5th Cir. 1976). 
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15 United States v. General Shoe 
Corporation, 282 F.2d 9 (6th Cir. 1960); Reg. 
$§1.83-6(a). 

'6 Reg. $1.721-1(b)(1). 

'" Prop. Reg. §1.721-1(b)(1)(i) (1971). 

'S §83(2). 

19 LR.C. §707(c); Reg. §1.707-1(c); Reg. 
§1.721-1(b)(2) requires the partnership to 
treat an exchange of a partnership interest 
for services as compensation and as a 
“guaranteed payment’ as the partnership to 
the Service Partner under I.R.C. §707(c). 

20 Reg. §1.721-1(b)(2). 

21 L.R.C. §707(c). 

23 Reg. §1.83-6(b). 

24 See McKee, Nelson and Whitmire 
supra note 9, §5.03(1)(c). 

> Reg. §1.707-1(c), Examples 1 and 3; See 
also Robinson, The Tax Implications of 
Exchanging a Partnership Interest for 
Services, 51 JoURNAL OF TAXATION 16 (1979). 

*6 Reg. §1.83-3(e). 

* Prop. Reg. §1.721-1(b)(1)(i)(1971). 

*> See McKee, Nelson and Whitmire, 
supra note 9, §5.07(2); The general scheme 
under §83 is to tax the receipt of property 
transferred in connection with the 
performance of services which is received 
subject to certain restrictions which affect its 
value at the time when those restrictions no 
longer apply. The taxpayer who receives 
property which is restricted as to 
transferability or which is subject to a 
substantial risk of forefeiture will be taxed at 
the time the property becomes transferable 
or when it is no longer subject to that’ 
substantial risk of forefeiture, at the 
difference between the value of the property 
at that time and any amount he may have 
paid for it. Section $3(b) does allow the 
taxpayer to elect to have the value of the 
restricted property taxed to him in the year 
received, even though the property remains 
substantially unvested. The benefit of an 
election is that the later appreciation in value 
is not treated as compensation to the 
taxpayer. 

29 T.R.C. §83(a). 

But see Edwart T. Pratt, 64 T.C. 203 
(1975) aff'd in part, in partand rem d in 
part, 550 F.2d 1023 (Sth Cir. 1977); Sexton 
and Clarke, Does the Pratt Case Provide a 
Method of Insuring Guaranteed Payment 
Deductions?, 43 JouRNAL OF TAXATION 66 
(1975). 
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LABOR LAW 


Must public 
employers risk 
a severe case 
of sunburn in 
preparation 
for collective 
bargaining? 


By John-Edward Alley 


This month’s column is the first of a two- 
part discussion on the applicability of 
Florida’s Public Records Act and Sunshine 
Law to discussions between a_ public 
employer and its legal counsel relative to 
collective bargaining with public employee 
organizations. Part I deals with the Public 
Records Act; the concluding installment will 
discuss Florida’s Sunshine Law and_ its 
application to collective bargaining 
discussions within the public sector. 


Introduction 


This article deals with the 
applicability of the Public Records 
Act and the Sunshine Law to 
discussions between the public 
employer and its attorney in 
collective bargaining and 
preparation therefor. The Tucker 
Act, codified as Chapter 447, Part 
II, Florida Statutes, imposes upon 
public employers the obligation to 
bargain collectively with public 
employee organizations. In order to 
effectively engage in collective 
bargaining and to ensure a peaceful 
and stable bargaining relationship 
in the public sector, public 
employers may need to enter into 
discussions with their attorneys to 
determine their rights and 
obligations under the Tucker Act. 


The Public Records Act! requires 
all records and recorded 
communications in the transaction 
of business with a public agency be 
available to the public. The 
Sunshine Law? requires that all 
actions of a governmental agency 
be the subject of public scrutiny. If 
both of these statutes are applicable 
to preliminary discussions between 
a public employer and its attorney, 
prohibiting them from “meeting in 
the shade” to discuss collective 
bargaining and preparation for 
collective bargaining—including 
the options available to resist 
unionization of public employees— 
such discussions and correspond- 
ence would be useless to the public 
employer and detrimental to the 
advancement of a stable collective 
bargaining system in the public 
sector. 

Thus the question arises whether 
the Public Records Act and the 
Sunshine Law prohibit a public 
employer from communicating 
privately with its attorney in 
preparation for and during the 
collective bargaining process under 
the Tucker Act. A_ collateral 
question which also arises is 
whether public officials may meet 
“in the shade” with their attorney 
regarding collective bargaining and 
preparation therfor.* 

While there is no easy answer— 
and the tendency of the judicial 
decisions has always been to extend 
the Sunshine Law and the Public 
Records Act to their fullest extent in 
the interest of the public‘—it is the 
opinion of the author that a public 
employer may communicate in 
private with its attorney in 
preparation for collective 
bargaining as well as during 
collective bargaining negotiations 
under F.S. §447.605(3).5 On the 
basis of the exception to the 
Sunshine Law in F.S. §447.605(1),® 
Article I, §6 of the Florida 
Constitution,’ and F.S. §90.502,8 it 
would appear that discussions 
relative to “collective bargaining” 
are exempt. 

Extending this authority, 
communications prepared with an 
eye toward union litigation, 
whether as part of an overall plan of 


resistance to the unionization of the 
public employees of the public 
employer or after the union gains 
bargaining rights as well as the 
ultimate negotiations themselves, 
would be _ statutorily exempt. 
Certainly from a policy perspective 
this should be a desirable 
conclusion in the public interest. 
F.S. §447.201 states the legislature’s 
intent that the Tucker Act neither 
encourage nor discourage 
collective bargaining. Yet, in a state 
where less than 10 percent of the 
private employees are represented 
by unions, approximately 50 
percent of the public employees in 
the State of Florida are represented 
by unions. 

To hamstring the ability of a 
public employer to resist 
unionization by exposing its tactics 
to the glare of the sunshine prior to 
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LABOR LAW 


their implementation so that a union 
may effectively undercut them 
does not seem to be a wise policy, 
particularly where the Act asserts 
neutrality on the issue of 
unionization. This is in contrast with 
the private sector where the 
avowed purpose of the National 
Labor Relations Act is to encourage 
the process of collective 
bargaining, a process which 
contemplates a union. 


Public Records Act 


The Public Records Act® appears 
to present a threat to the right of 
public employers to consult and 
communicate with their attorney on 
matters preliminary to the 
imposition of their duty to bargain 
collectively. If the Public Records 
Act were held applicable to 
collective bargaining, consultation 
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between a public agency and its 
labor attorney, or preliminary 
discussions between a_ public 
employer and its attorney in 
preparation for collective 
bargaining under the Tucker Act, 
the bargaining positions and 
strategies of the public employer 
would all be open to the public, 
including the union representing or 
seeking to represent its employees. 
As a result, the employer would 
immediately be subject to the 
pressures of public opinion in 
responding to union organizational 
efforts and in conducting 
negotiations, the net result of which 
would be the serious disruption of 
the collective bargaining process. 

Wisher v. News-Press Publishing 
Company, 310 So.2d 345 (Fla. 2d 
D.C.A. 1975), a mandamus action 
to compel inspection and 
examination of county personnel 
files sheds light on the _ issue. 
Recognizing that there are no 
statutes which specifically exempt 
personnel records from the 
coverage of the Public Records Act, 
the district court took the other 
possible route under F.S. §119.07 
and held that public policy clearly 
dictated that the records be 
confidential. In its strongly worded 
decision, the court stated: 
the right to know must occasionally be 
circumscribed when the potential damages 
far outweigh the possible benefits. In our 
opinion, to require public disclosure of the 
personnel files of governmental employees 
could result in irreparable harm to the public 
interest and would be against the public 
policy. 

This decision was quashed by the 
Florida Supreme Court in News- 
Press Publishing Co. v. Wisher, 345 
So.2d 646 (Fla. 1977), with the court 
declining to rule on whether the 
judiciary has the authority to deem 
certain documents to be 
“confidential” and outside the 
Public Records Law. Instead, the 
court confined its decision to the 
fact that the document in question 
had been authorized and discussed 
in a public meeting and therefore 
was not exempt from the Public 
Records Act requirement of 
disclosure. 


An additional exception to the 
Public Records Act was discussed 
in a decision rendered by the 
Circuit Court of the Sixth Judicial 
Circuit in Pinellas County, Florida, 
in Marcia D. Warden v. Michael M. 
Bennett, President of St. Petersburg 
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Junior College and District Board 
of Trustees of St. Petersburg Junior 
College, Case No. 75-4647-11. In 
this case, the court denied a petition 
for mandatory injunction to compel 
the junior college to permit a union 
organizer for the Communications 
Workers of America to inspect the 
college’s employees on the basis 
that the requested examination was 
for organizational purposes. In its 
opinion and order filed January 14, 
1976, the court stated: 


The public policy and interest of the State 
of Florida against the encouragement or 
discouragement of labor organization of 
public employees require that the right to 
information under Chapter 119 of the 
Florida Statutes must give way to the 
statutory scheme regulating public labor 
relations in the State of Florida. This 
effectively protects the Constitutional right 
of public employees to organize for the 
purposes of collective bargaining, the 
promotion of harmonious and cooperative 
relationships between government and its 
employees and protects the public by 
assuring the orderly and uninterrupted 
operations and functions of government ... 
[Slip Opinion, p. 3-4] 

The court found that names and 
addresses of public employees, 
requested for organizational 
purposes, should not be furnished 
to a public employee organization. 
The court stated that to require the 
college to furnish such names and 
addresses would be to bypass the 
collective bargaining process 
established in the Tucker Act and 
contradict then PERC Rule 
8H-3.27, F.A.C., which provided a 
specific procedure for furnishing 
employee names and addresses in a 
representation proceeding prior to 
the conduct of the election, but 
after the union has been able to 
establish a preliminary showing of 
interest on the part of the 
employees. 


The decision of the circuit court 
was, however, reversed in Warden 
v. Bennett, 340 So.2d 977 (Fla. 2nd 
D.C.A. 1976). The court stated that 
it found it ‘“‘difficult to 
comprehend” how the furnishing of 
public records would violate the 
spirit and intent of F.S. Chapter 
447. The court stated: 


Yet, there is nothing in Chapter 447 which 
remotely suggests that records otherwise 
available under the Public Records Act 
should not be furnished to those engaged in 
organizing government employees. It is 
significant to note that Section 447.605(3), 
Fla. Stat. (1974), provides that all work 
products developed by the public employer 
in preparation for negotiations and during 
negotiations shall be exempt from the 


he 
= 
i 


provisions of Chapter 119. The fact that the 
Legislature specifically chose to exempt 
those particular records from the Public 
Records Act suggests that the Legislature 
saw no other conflicts between the public 
policies it expressed in the Public Employees 
Relations Act and the Public Records Act. 
[340 So.2d at 979] 


Accordingly, the Second 
District’s decision in Warden 
suggests that the statutory 
exception to F.S. §447.605 for work 
products developed by the public 
employer in preparation for 
negotiations and during negotia- 
tions may be the only exception to 
the Public Records Law, since it is 
the only exception set forth by the 
legislature. 

This type of analysis is consistent 
with the analysis of the Supreme 
Court of Florida in Wait v. Florida 
Power and Light Company, 372 
So.2d 420 (Fla. 1979). There, the 
Supreme Court noted that the 
Public Records Law, when 
originally enacted in 1967, provided 
that all public records “deemed by 
law” to be confidential were 
exempt from the provisions of the 
Public Records Law. The court 
further noted that the phrase 


“deemed by law” to be confidential 
had been relied upon by the Second 
District in its quashed decision in 
Wisher involving the personnel 
documents and that subsequent 
thereto the legislature had amended 
the Public Records Law deleting 
the phrase “deemed by law” and 
substituting the phrase “provided 
by law.” 

The Florida Supreme Court held 
that in amending the Public 
Records Law, the legislature 
intended to exempt only those 
public records made confidential 
by statutory law and not those 
documents which are confidential 
or privileged only as a result of 
judicially created privileges such as 
attorney-client and work product. 
The court stated that if common 
law privileges are to be included as 
exemptions, it is up to the 
legislature and not to the courts to 
amend the statute. The court stated 
that the courts deal with the 
construction and constitutionality 
of legislative determinations and 
not with their wisdom and the 
public policy considerations are 
matters for the legislature. 


Thus, we focus initially on F.S. 
$447.605(3)! which specifically 
exempts from the application of the 
Public Records Act all work 
products developed by a public 
employer in preparation for and 
during negotiations. Examination 
of the House debates on collective 
bargaining reveals that the 
legislature recognized the effect 
§447.605 would have on _ the 
applicability of the Public Records 
Law to collective bargaining. In the 
debates, collective bargaining was 
analogized to playing poker, and 
the exemption was analogized to 
not showing what cards are being 
held until the process was 
completed.!! It was recognized that 
there was no reason for a public 
employer to be hampered in its 
game by exposing its cards. So, in 
the language of the debates, the 
legislature intended the public 
employer to have the same 
opportunity as the public employee 
organization to keep its deal secret 
until final negotiations are 
completed. A rule compelling 
disclosure of such communications 
and preparations would result in 
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inefficiency and unfairness and 
would be contrary to the concept of 
public sector collective bargaining 
as envisioned by the legislature in 
enacting the Tucker Act. 

In determining the scope of the 
exemption under §447.605(3) for 
“all work products developed . ..in 
preparation for negotiations,” an 
analogy to the Rules of Civil 
Procedure is interesting. In the 
landmark decision, Hickman v. 
Taylor, 329 U.S. 495 (1947), the U.S. 
Supreme Court held that an 
attorney could not be compelled to 
disclose his work product in 
preparation for trial since to do so 
would contravene the public policy 
of promoting the orderly 
prosecution and defense of legal 
claims. 

The Hickman case has been 
extended in Florida to protect the 
work product of counsel and 
parties preparatory to a trial from 
the discovery process. Boucher v. 
Pure Oil Company, 101 So.2d 408 
(Fla. Ist D.C.A. 1958), and 
Steinhardt v. Greenbaum, 168 
So.2d 200 (Fla. 3d D.C.A. 1964). 

The policies that rendered the 
documents privileged in these cases 
exist with regard to the public 
employer in preparation for 
collective bargaining. To require 
the public employers written 
communications in preparation for 
collective bargaining to be open to 
the public would seriously disrupt 
the orderly and_ uninterrupted 
operations of government in 
contravention of the stated public 
policy of the Tucker Act. Instead, 
communications prepared with an 
eye toward collective bargaining 
could be argued to necessarily be 
free from exposure to the 
“opposition.” The fact that, at the 
time of the communications, the 


collective bargaining process is in 
an infant stage and collective 
negotiations may or may not occur 
only at some time in the future, 
should not render the privilege 
inapplicable. It should be enough 
that the prospect of collective 
bargaining and collective 
negotiations is identifiable by the 
public employer because of its 
recognition that a public employee 
organization may in the future or 
already has requested recognition 
or has begun its attempt to unionize 
the employees. 

Notably, such an argument is 
fully supported by the language in 
Bassett v. Braddock, 262 So.2d 425 
(Fla. 1972), which arose under the 
Sunshine Law. There, the court 
emphasized that under Florida’s 
constitutional provision dealing 
with collective bargaining, the 
public’s representatives must be 
given at least an equal position with 
that enjoyed by unions. This 
constitutional principle would 
favor nondisclosure of attorney- 
client communications. While it has 
been held that working papers for 
preparation of a college budget 
should be produced to a labor 
organizer—see Warden v. Bennett, 
supra—a broad definition of “work 
product” may be supported by the 
Supreme Court’s recent decision in 
Shevin v. Byron, Harless, Schaffer, 
Reed & Assoc., 379 So.2d 633 (Fla. 
1980), where the court emphasized 
that public records do not include 
preparatory documentation but 
rather final evidence of 
transactions, stating: 

To be contrasted with “public records” are 
materials prepared as drafts or notes, which 
constitute mere precursors of governmental 
“records” and are not, in themselves, 
intended as final evidence of the knowledge 
to be recorded. Matters which obviously 
would not be public records are rough 
drafts, notes to be used in preparing some 
other documentary material, and tapes or 
notes taken by a secretary as dictation. Inter- 
office memoranda and _ intra-office 
memoranda communicating information 
from one public employee to another or 
merely prepared for filing, even though nota 
part of an agency’s later, formal public 
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product, would nonetheless constitute 
public records inasmuch as they supply the 
final evidence of knowledge obtained in 
connection with the transaction of official 
business. [379 So.2d at 640] 

Accordingly, the “work product” 
exception must be read as not being 
merely aimed at preparatory drafts 
and notes which are not public 
records to begin with, but rather 
toward documents and memo- 
randa evidencing information as to 
official communications, positions 
and plans, including those 
developed in conjunction with 
counsel relative to representation in 
litigation which would traditionally 
be viewed as work product. 

Furthermore, it is important to 
note that following the Wait 
decision, F.S. §90.502 became 
effective July 1, 1979, providing by 
statute that an “attorney-client” 
privilege exists with regard to 
public officers and makes 
communications with attorneys 
“confidential” and not subject to 
disclosure. 

F.S. §90.502!2 presents the 
statutory exception to the Public 
Records Act envisioned in Wait and 
earlier cases as the confidentiality 
and nondisclosure of communica- 
tions is now “provided by law.” In 
this regard, Aldredge v. Turlington, 
Case No. 79-1023, Cir. Ct. 2d Jud. 
Cir. (Nov. 20, 1979), aff'd per 
curiam, 378 So.2d 125 (Fla. Ist 
D.C.A. 1980), cert. den. Fla. S. Ct. 
Case No. 58,469 (Feb. 26, 1980), 
held that documents requested by a 
plaintiff were privileged pursuant 
to F.S. §90.502 and thus were 
exempt from the operation of the 
Public Records Act. oO 


(To be concluded in a subsequent 
issue.) 


! Stat. Chapter 119. 

2 Fra. Stat. §286.011, et seq. 

3 An interesting question which is outside 
the scope of this article (but see discussion 
under “Exceptions to the Sunshine Law”), 
but which has not been fully addressed, to 
the author’s knowledge, is whether a public 
employer may meet and negotiate a 
collective bargaining agreement “in the 
shade” without violating the Sunshine Law. 
It appears to be assumed in the writings by 
the courts and tHe commentators that such 
negotiations would violate the Sunshine 
Law. The author suggests that this is not 
necessarily the correct answer based on the 
Tucker Act. Fira. Stat. §447.605(2) states 
“the collective bargaining negotiations ... 
shall be in compliance with Section 286.011.” 
Thus, unless §286.011 requires that meetings 
between a chief executive officer and a 
bargaining agent be in the sunshine, there is 
no such statutory requirement. While an 


Po 


argument can be constructed based on 
Town of Palm Beach v. Gradison, 296 So.2d 
473 (Fla. 1974), that the chief executive 
officer is acting for the legislative body in 
negotiations, this does not square with the 
Act itself which merely requires that the 
chief executive officer keep the legislative 
body advised of developments. 

While the Act requires that the chief 
executive officer keep the legislative body 
advised of negotiations and represent its 
views, in the event that an impasse occurs, 
the legislative body may be forced to 
resolve that impasse serving, in a sense, as an 
arbiter of the differences between the chief 
executive officer and the labor organization. 
In addition, the Florida Supreme Court in 
Bassett v. Braddock, 77 LRRM 2181 (Dade 
County Cir. Ct. 1971), aff'd 262 So.2d 425, 80 
LRRM 2955 (Fla. 1972), has explicitly 
delineated a constitutional exception to the 
Sunshine Law regarding collective 
bargaining in the public sector. The court 
found that enforcement of the Sunshine Law 
would violate basic constitutional tenets 
embodied in Article I, §6 of the Florida 
Constitution. The lower court in the Bassett 
case specifically stated that the negotiations 
could take place in private without 
representatives of the news media being 
present. Thus, the ambiguities of §447.605 
leave open the question of precisely what the 
legislature intended, and under Bassett’s 
constitutional exception and the limitation of 
the Sunshine Law to meetings of boards and 
commissions, a strong argument remains in 
favor of the permissibility of “negotiations in 
the shade.” Unfortunately perhaps, it may be 
unlikely that there will be an early answer to 
this question since few public employers will 
be willing to risk the wrath of the news 
media in print and in the courts. 

4 Town of Palm Beach v. Gradison, 296 
$o.2d 473 (Fla. 1974); Caney v. Board of 
Public Instruction of Alachua County, 278 
So.2d 260 (Fla. 1973); Wolfson v. State, 344 
So.2d 611 (Fla. 2d DCA 1977). 

5 Section 447.605 of the Tucker Act 
provides in part: 


(1) All discussions between the chief 
executive officer of the public employer, or 
his representative, and the legislative body 
or the public employer relative to collective 
bargaining shall be exempt from §286.011. 


(2) The collective bargaining negotiations 
between a chief executive officer, or his 
representative, and a bargaining agent shall 
be in compliance with §286.011. 


(3) All work products developed by the 
public employer in preparation for 
negotiations, and during negotiation, shall be 
exempt from Chapter 119. 

§ Id. 

7 Article 1, §6 provides: 


The right of persons to work shall not be 
denied or abridged on account of 
membership or non-membership in any 
labor union or labor organization. The right 
of employees, by and through a labor 
organization, to bargain collectively shall not 
be denied or abridged. Public employees 
shall not have the right to strike. 

Stat. §90.502 provides in part: 
90.502 Lawyer-client privilege 

(1) For purposes of this section: 


(a) A “lawyer” is a person authorized, or 
reasonably believed by the client to be 
authorized, to practice law in any state or 
nation. 


(b) A “client” is any person, public officer, 
corporation, association or other 
organization or entity, either public or 
private, who consults a lawyer with the 
purpose of obtaining legal services or who is 
rendered legal services by a lawyer. 


(c) A communication between lawyer and 
client is “confidential” if it is not intended to 
be disclosed to third persons other than: 


1. Those to whom disclosure is in 
furtherance of the rendition of legal services 
to the client. 


2. Those reasonably necessary for the 
transmission of the communication. 


(2) A client has a privilege to refuse to 
disclose, and to prevent any other person 
from disclosing, the contents of confidential 
communications when such other person 
learned of the communications because they 
were made in the rendition of legal services 
to the client. [Emphasis added] 

Public Records Act, Fria. Srart. 
Chapter 119 provides in applicable part: 


119.01 General state policy on public records 


It is the policy of this state that all state, 
county, and municipal records shall at all 
times be open for a personal inspection by 
any person. 


119.011 Definitions 
For the purpose of this chapter: 


(1) “Public records” means all documents, 
papers, letters, maps, books, tapes, 
photographs, films, sound recordings or 
other material, regardless of physical form 
or characteristics, made or received 
pursuant to law or ordinance or in 
connection with the transaction of official 


business by any agency. 


(2) “Agency” shall mean any state, county, 
district, authority or municipal officer, 
department, division, board, bureau, 
commission or other separate unit of 
government created or established by law 
and other public or private agency, person, 
partnership, corporation or business entity 
acting on behalf of any public agency. 


119.012 Records made public by public fund 
use. If public funds are expended by an 
agency defined in §119.011(2) in payment of 
dues or membership contributions to any 
person, corporation, foundation, _ trust, 
association, group, or other organization, 
then all the financial business and 
membership records pertaining to the public 
agency from which or on whose behalf the 
payments are made, of the person, 
corporation, foundation, trust, association, 
group, or organization to whom _ such 
payments are made shall be public records 
and subject to the provisions of §119.07. 


119.07 Inspection and examination of 
records; exemptions.— 


(3)(a) All public records which presently are 
provided by law to be confidential or which 
are prohibited from being inspected by the 
public, whether by general or special law 
shall be exempt from the provisions of 
subsection (1) [which provides that the 
official custodian shall permit public records 
to be inspected and examined by any person 
desiring to do so]. [Brackets added] 

'© See note 5, supra. 

"' H.B. 2028, Debate and Passage in House 
(April 4, 1974). 

'2 See note 8, supra. 
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ENVIRONMENTAL LAW 


Emergence of 
judicial attitudes 
toward areas of 
critical state 
concern 


By Robert W. Martin, Jr. 


When discussing judicial reaction 
to the “Areas of Critical State 
Concern”! (ACSC) portion of the 
Florida Land and Water 
Management Act,’ it is important to 
understand that certain portions of 
the Act apply both to ACSC and to 
“developments of regional impact” 
(DRI). Therefore, although many 
of the cases discussed below are 
actually cases set in the context of 
DRI, they concern judicial 
interpretations of portions of the 
Land and Water Management Act 
that apply both to DRI and ACSC. 

Given the limited number of 
judicial decisions specifically 
concerning ACSC it may seem 
peculiar that this article will not 
address one of those few cases. The 
reason for not discussing Askew v. 
Cross Key Waterways is that it 
does not reflect a judicial attitude 
toward the Land and Water 
Management Act in general or the 
ACSC provisions particular. 
Rather, that decision is one of the 
latest in a long line of cases in which 
the Florida Supreme Court has 
strongly adhered to the doctrine of 
nondelegation of legislative 
power.’ The repercussions of the 
Cross Key decision were dramatic 
and led to wholesale legislative 
revisions of the ACSC portion of 
the Land and Water Management 
Act.> However, the decision offers 
little in the way of insight 


concerning judicial attitudes 
toward ACSC designations. 


Timeliness 


In Postal Colony Co. v. Askew,$ 
the comprehensive land develop- 
ment regulations promulgated for 
the Green Swamp ACSC were 
being challenged. The basis for the 
challenge was that more than 12 
months had elapsed between the 
time that the Administration 
Commission had adopted the rule 
designating the Green Swamp as an 
ACSC and the effective date of the 
land development regulations. The 
Land and Water Management Act 
states in part: 

If, within 12 months after the Commission 
adopts a rule designating an area of critical 
state concern, land development regulations 
for the area have not become effective . . . , 


the designation of the area as an area of 
critical state concern terminates . . .” 


In Postal Colony, the designation 
took place on July 16, 1974. The 
land development regulations were 
adopted by the Administration 
Commision on June 30, 1975, but by 
the provisions of the Florida 
Administrative Procedure Act, the 
regulations would not become 
effective until 20 days after filing or 
July 20, 1975.8 Therefore, the 
regulations were held _ invalid. 
Although there is perhaps nothing 
that is too startling in the opinion, 
the court did indicate that literal 
interpretations of the Land and 
Water Management Act were 
appropriate: 


By Chapter 380 [The Land and Water 
Management Act] the legislature evinced 
equal interest in state policies “to guide and 
coordinate local decisions” concerning 
critical national resources and in controlling 
the means by which state policies are 
imposed on local governments . . . . One of 
the legislation’s chief methods for 
controlling the potent authority of state 
agencies in this area was by arming section 
380.05(12) as a self-destruct mechanism for 
rule designations which are not timely 
implemented by effective development 
regulations.°® 


In Fox v. South Florida Regional 
Planning Council'® another timeli- 
ness question was at issue. Then the 
question concerned the timeliness of 
an appeal filed by the Division of 
State Planning with the Florida 
Land and Water Adjudicatory 


Commission from a development 
order issued by the Palm Beach 
County Board of County 
Commissioners approving a DRI 
with conditions. Under the 
provisions of §380.07 then in effect, 
within 30 days after the order is 
rendered: 


the owner, the developer, an appropriate 
regional planning agency by vote at a 
regularly scheduled meeting, or the state 
land planning agency [then the Division of 
State Planning now the Department of 
Community Affairs] may appeal a 
[development] order according to the 
Florida Land and Water Adjudicatory 
Commission . . .!! 


The court in Fox held that the 30 
days is measured from the time the 
order is transmitted—e.g., mailed 
and not from the time it was 
adopted, written and _ publicly 
filed.'2 This holding had _ the 
effect of allowing the Division of 
State Planning to appeal the deci- 
sion of the local government and 
hence, in this instance, worked 
to the disadvantage of the property 
owner. However, generally speak- 
ing, by so interpreting the Act, the 
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court has in fact increased the possi- 
bility that some action taken pursu- 
ant to the Act could be overturned. 
In other words, although the result 
of the decision in Fox was that the 
state could appeal for more strin- 
gent requirements to be im- 
posed on the developer, the broader 
impact of the decision seems to 
favor the landowner and/or 
developer. Once again, although 
Fox involved a DRI, the section of 
the Land and Water Management 
Act under discussion [$380.07] also 
applies to ACSC. 


Exhaustion of administrative 
remedies 


Although like Fox—in the sense 
that a DRI was involved and the 
issue related to an interpretation of 
§380.07— General Electric Credit v. 
Metro Dade County'® discussed 
another aspect of the statute. The 
issue discussed applies both to DRI 
and ACSC and simply stated it was 
that: 


appellant contend[ed] that appeals to the 
[Land and Water Adjudicatory] commission 
[from a denial of a development order by a 
local government] are not mandatory, since 
Section 380.07(2) merely says “may” appeal, 
rather than “shall” appeal, and is therefore 
permissive in nature.'4 


The court held that such “.. . 
argument miscontrues the doctrine 
of exhaustion of administrative 
remedies which is based on the 
mere availability of administrative 
review procedure.”!® 

It seems best to view this decision 
as one mandated by common sense 
as well as firmly established 


principles concerning the 
relationship between the 
administrative process and judicial 
review. Any decision that would 
have allowed an end run around the 
Land and Water Adjudicatory 
Commission would have nullified a 
very important part of the scheme 
laid out in the Land and Water 
Management Act and the court was 
not willing to do so even if the 
section was perhaps _inartfully 
drawn. The Florida courts have not 
shown any hostility to the Land and 
Water Management Act even 


‘though they have not generally 


favored liberal interpretations of it. 
Here a “common sense” approach 
was the obvious choice of the court 
because to hold otherwise would 
have created such poor precedent 
that it would have shown hostility 
toward the act and perhaps more 
importantly, wreaked havoc with 
the exhaustion of administrative 
remedies doctrine. 


Standing 


In the context of ACSC, at least 
two standing issues arise: (1) who 
has standing to challenge a 
designation of an area as an ACSC; 
and (2) once an area is designated 
and the land use regulations have 
been approved, who has standing 
to challenge the granting or denial 
of a development order by the local 
government for that ACSC? As 
noted above, the later appeal must 
be taken, in the first instance, to the 
Land and Water Adjudicatory 
Commission; another issue, 
however, involves who has 
standing to challenge the decision 
of that Commission. 

The question in City of Key West 
v. Askew!® was whether the City of 
Key West and certain “citizen 
petitioners” had standing to review 
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the action of the Administration 
Commission designating all of 
Monroe County, Florida, as an 
ACSC. The court felt that the 
appropriate place to look for an 
answer to this question was the 
Administrative Procedure Act, and 
not the Land and Water 
Management Act.!’ This seems 
appropriate because the designa- 
tion by the Administration 
Commission is done by “rule”!* and 
such adoption of the rule constitutes 
final agency action.'* The court 
noted that §120.68(1) states in part: 
“A party who is adversely affected 
by final agency action is entitled to 
judicial review” and that 
§120.52(10)(a) defines a party as 
“specifically named persons whose 
substantial interests are being de- 
termined in the proceeding.””° The 
court then concluded: 


The boundary description in the proposed 
rule includes the City of Key West; the city is 
a local government; and extensive provisions 
sought by the enactment of the subject rule 
are directed to “strengthen the local 
government” and to compel the local 
government to initiate zoning and other 
ordinances pertaining to the use of land 
within its boundaries. Thus the city of 
Key West is a specifically named person 
whose substantial interest is being 
determined and is a party within the 
meaning of Chapter 120, Florida Statutes.?! 


As for the “citizen petitioners,” 
the court stated that §120.52 
(10)(c)?2 applied to them. That 
section further defines a party as 
“any other person . . . allowed by the 
agency to intervene or participate 
in the proceedings as a party. . .”23 
The court concluded that the 
agency had “recognized these 
interested persons” and “allowed 
them to intervene and participate in 
the proceedings as parties.” 
Therefore, the “citizen petitioners” 
also had standing.”4 


Little can be garnered from this 
decision in terms of establishing an 
emerging judicial attitude toward 
the Land and Water Management 
Act or the ACSC part of the Act. 
Given the clear intent of the 
legislature to treat the designation 
of an ACSC as rulemaking, there 
was little choice left for the court 
other than to apply Chapter 120.25 
Although it is not an earth shattering 
decision, it illustrates that the Land 
and Water Management Act is a 
generally well written act and does 
not leave a great many voids to be 
filled later by judicial legislation. 

Concerning the second issue— 


who has standing to challenge the 
granting or denial of development 
orders by a local government in an 
ACSC — there are no cases 
specifically dealing with ACSC. 
Two cases that have touched on this 
issue both involve DRI? but since 
the same section of the Act that 
supplies the answer in the DRI 
context also applies to ACSC, the 
distinction becomes unimportant. 
The applicable section is, once 
again, §380.07. In pertinent part it 
states: 

Within 45 days after the [development] order 
is rendered, the owner, the developer, an 
appropriate regional planning agency by 
vote at a regularly scheduled meeting, or the 
state land planning agency may appeal the 
order to the Florida Land and Water 
Adjudicatory Commission. . .2” 

As with many of the other issues 
under the Land and Water 
Management Act confronting the 
courts, the statute was clear and the 
result predictable. In Sarasota 
County v. Beker Phosphate Corp.,”8 
Sarasota County sought to appeal to 
the Land and Water Adjudicatory 
Commission a development order 
for a DRI issued by Manatee 
County. The Act, as noted above, 
clearly delineated who had 
standing to appeal development 
orders to the Land and Water 
Adjudicatory Commission. 
Sarasota County was not “the 
owner, the developer, an 
appropriate regional planning 
agency ...or the state land planning 
agency...” 

This case can be explained as 
simply another situation where the 
statute was very clear and the court 
was unwilling to expand the impact 
of the statute. As stated earlier, 
the Florida courts have not been 
hostile to the Act yet they are very 
cognizant that it represents another 
intrusion into property rights. As 
the court concluded: 

. By specifically designating parties 
authorized to seek review of the local 
government’s order, the legislature sought to 
avoid administrative and judicial delay of 


the resolutions ‘of the landowner’s right to 
lawfully utilize his property.*° 


In Sarasota County v. General 
Development Corp.,*! the court 
was again faced with a standing 
question. Here a municipality 
within Sarasota County had issued a 
development order for a DRI and 
Sarasota County desired to appeal 
the issuance of that development 
order to the Land and Water 
Adjudicatory Commission. For the 


same reasons expressed above in 
Beker Phosphate, Sarasota County 
was denied standing.*” 

It is important to note that in both 
of the above cases, it most likely 
would have furthered the purposes 
of the Land and Water 
Management Act if standing had 
been granted. After all, once the 
project in both instances was 
admitted to be a DRI it seems a bit 
bizarre to say that a neighboring 
county in one instance and the 
county where the project was to be 
built in the other instance should not 
have standing to challenge a 
development order issued for those 
developments. Nevertheless, in 
denying Sarasota County standing, 
the respective courts were merely 
following the very clear language of 
the statute.** Therefore, any 
undermining of the legislative 
purpose came from the legislature 
itself and not from the courts. 
However, if the courts would have 
been so inclined, there was another 
section of the Land and Water 
Management Act that they could 
have relied upon to provide 
Sarasota County with standing. 
Section 380.11 states: 


The Department of Community Affairs, all 
state attorneys, and all counties and 
municipalities are hereby authorized to 
bring an action for injunctive relief, both 
temporary and permanent, against any 
person or developer found to be in violation 
of the provisions of this act, or any rules, 
regulations, or orders issued thereunder.*4 


Here was a true test of the courts’ 
attitude toward the Land and 
Water Management Act. The 
language was not quite as 
unambiguous as other language 
they were faced with and it is here 
that the judiciary showed what 
seems to be its preference for a 
strict interpretation of the Act when 
given the opportunity. The court 
stated: 


Thus, this section [380.11] simply means a 
county or municipality otherwise having 
jurisdiction or standing under Chapter 380 
could seek injunctive relief for violations . . . 
Under the statutory scheme the County 
[Sarasota] simply has no standing because 
the land is not within its zoning authority. 


Finally, concerning “standing” 
there is one other serious gap in the 
Land and Water Management Act. 
As one commentator has stated: “. . . 
the Act has no provision that 
guarantees standing to private 
citizens or groups to challenge the 
decision of state or local agencies, 
even where a serious irreversible 


environmental effect will occur.” 

As noted previously, “citizen 
petitioners” were held to have 
standing in City of Key West to 
challenge the designation but only 
because the agency had allowed 
them “to intervene or participate in 
the proceedings as a party...” 
This “citizen standing” issue exists 
both as regarding a citizen’s ability to 
challenge a designation of an ACSC 
and also the ability to challenge a 
development order issuance or 
denial upheld or reversed by the 
Land and Water Adjudicatory 
Commission. The Sarasota County 
cases make it clear that a citizen 
would not have standing to appeal 
to the Land and Water 
Adjudicatory Commission but we 
are here concerned with who has 
standing to appeal the decision of 
that Commission. 

It has been suggested that 
perhaps the gap can be filled by 
reference to the Florida 
Environmental Protection Act. 
The argument would be that 
§403.412(2) or 403.412(5) provides 
statutory standing sufficient to 
fulfill the definitional requirements 
of a “party” in F.S. §120.52(10) (b): 
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ENVIRONMENTAL LAW 


Party means... (b) any other person who, as 
a matter of constitutional right, provision of 
statute, or provision of agency regulation, is 
entitled to participate in whole or in part in 
the proceeding, or whose _ substantial 
interests will be affected by proposed 
agency action, and who makes an 
appearance as a party. 


However, the outlook is not very 
bright: 


F.S. 403.412(2) [one of the pertinent provi- 
sions of the Florida Environmental Protection 
Act] has not yet been utilized as a basis for 
judicial review of the procedures of Chapter 
380 [Land and Water Management Act]. Nor 
has a determination been made by a court or 
the Land and Water Adjudicatory Commis- 
sion as to its possible application with regard 
to Chapter 380. The possibility of F.S. 
403.412(5) [another pertinent provision of 
the Florida Environmental Protection Act] 
conferring standing upon the intervenor to 
appeal a development order under F.S. 
380.07(2) is also [an] untested area. 

If these issues are ever litigated, the courts 
will certainly have to address themselves to 
the holdings and reasoning in the two 
Sarasota cases. The arguments the courts 
make in both of these opinions could be fatal 


to the party contending that the standing 
granted by F.S. 403.412 is an exception to the 
“exclusive” grant of standing found in 
380.07(2).39 


Because the court in City of Key 
West thought that it should solve the 
standing question in a challenge toa 
designation by reference to 
Chapter 120, the Florida 
Administrative Procedure Act,*° 
perhaps the outlook is brighter in 
that context. However, when a 
citizen is trying to challenge a 
development order either before 
the Land and Water Adjudicatory 
Commission or before one of the 
district courts of appeal, the 
Sarasota County cases and the clear 
wording of §380.07 present real 
problems. Even if one can get past 
those cases and that language, at 
least one commentator sees another 
problem: 

. .. it should be noted that even if the courts 
should find that the standing grants in F.S. 
403.412 are not affected by the language in 
F.S. 380.07(2), its use as an effective 
“enforcement” provision may be limited. It 
appears that F.S. 403.412(2) in particular, 
would only apply to the situation in which a 
developer was granted a development 
permit without having gone through the 
procedures mandated by Chapter 380. The 
language of the statute itself specifies that to 


Growing with Florida ! 


TITLE & GUARANTY COMPANY 


Fast, professional & courteous service 


Complete Title Insurance Facilities 


Offices throughout Florida: 


Altamonte Springs e Boca Raton e Boynton Beach e Bradenton e Brandon 
Brooksville @ Clearwater @ Crystal River e Dade City e Daytona Beach 
DeLand e Delray Beach e Deltona e Ft. Myers @ Ft. Myers Beach e Ft. Pierce 
Gulfgate e Hudson e Indian Harbour Beach e Inverness e Jupiter/Tequesta 
Kissimmee Lakeland Lake Worth Melbourne Milton 
New Port Richey e New Smyrna Beach e Ocala e Orlando e Palm Bay 
Pensacola e Plant City e Port St. Lucie e Ruskin e Sanford e Sarasota 
Spring Hill e St. Petersburg e Stuart e Tampa e Titusville e Venice 
Vero Beach e West Palm Beach e@ Winter Park @ Zephyrhills 


CHARTERED 1922 


HELSEA trrLe & GUARANTY COMPANY 


FLORIDA REGIONAL OFFICE — (813) 228-7671 
1635 TAMPA STREET — TAMPA, FLORIDA 33601 


632 THE FLORIDA BAR JOURNAL/OCTOBER 1980 


the parties, it gives standing to havea right to 
an action to compel various governmental 
agencies to “perform their respective 
statutory duties.” Thus, if a developer 
complied with all the requirements of 
Chapter 380, a party bringing an action 
under F.S. 403, 412(2)[sic] would not have 
grounds to object to the weighing and 
balancing of environmental costs.‘ 


Conclusion 


It is indeed difficult to say that a 
definite judicial attitude has 
emerged concerning the Land and 
Water Management Act in general 
and the ACSC portion of that Act in 
particular. This is especially true 
given the fact that much of the 
litigation to date has involved 
portions of the Act that are not very 
ambiguous. However, the cases 
examined in this discussion seem to 
show a concurrence of: (1) a 
generally well written act, and (2) a 
judicial attitude that is not hostile, 
yet, given that the Act is but another 
restriction on a “landowner’s right 
to lawfully utilize his property,”4? 
favors a strict albeit common sense 
approach to 


! Part of the Florida Land and Water 
Management Act, Fa. Stat.§380.05, (1979). 

2 The other part of the Florida Land and 
Water Management Act discusses 
“developments of regional impacts” (DRI), 
Fia.Stat. §380.06, (1979). 

3 372 So.2d 913 (Fla. 1978). See also 
Estuary Properties, Inc. v. Askew, 381 So.2d 
1126, 1140 (Fla. Ist D.C.A. 1979). 

4 Martin, Legislative Delegations of 
Power and Judicial Review—Preventing 
Judicial Impotence, 8 Fua. St. U. L. Rev. 43 
(1980). 

5 Note, Florida’s Adherence to the 
Doctrine of Nondelegation of Legislative 
Power, 7 Fua. Sr. U. L. Rev. 541 (1979). 

8 348 So.2d 338 (Fla. Ist D.C.A. 1977) 
affd. sub. nom. Askew v. Cross Key 
Waterways, 372 So.2d 913 (Fla. 1979). 

7 Fxa. Stat. §380.05(9) (1979). At the time 
of the Postal Colony decision this section was 
numbered §380.05(12). 

8 348 So.2d at 340-41. The applicable 
section of the Florida Administrative 
Procedure Act was then numbered 
§120.54(11). It has been renumbered to 
§120.54(12). That section states that 
proposed rules “. . . shall be adopted on 
being filed with the Department of State and 
become effective 20 days after being filed, 
on a later date specified in the rule, or ona 
date required by statute.” The argument was 
made that “July 15, 1975, was the effective 
date ‘specified by statute’ for its Green 
Swamp regulations and, therefore that the 
APA made the regulations effective five 
days earlier than ‘20 days after filing.’” at 
341. However, the court dismissed that 
argument and said at 341: 


The APA there refers to statutes 
which require adoption of rules to be 
effectuated in all events and at stated 
times. Chapter 380 does not “require” 
either that rules be adopted to 


designate that Green Swamp as an 
area of critical state concern or that 
rules be made effective to implement 
that designation with 12 months. 
Section 380.05(12) simply declares— 
and declares unambiguously—what 
shall become of such designations not 
so perfected within 12 months. 


® Note 6, supra at 341. 

10 327 So.2d 56 (Fla. Ist D.C.A. 1976) cert. 
denied 336 So.2d 1181 (Fla. 1976). 

Fra. Stat. §380.07 (1979). 

12 397 So.2d at 58. 

13 346 So.2d 1049 (Fla. 3d D.C.A. 1977). 

14 “Whenever any local government issues 
any development order in any area of critical 
state concern, or in regard to any 
development of regional impact, copies of 
such orders as prescribed by rule by the state 
land planning agency shall be transmitted to 
the state land planning agency, the regional 
planning agency, and the owner or 
developer of the property affected by such 
order. Within 45 days after the order is 
rendered, the owner, the developer, an 
appropriate regional planning agency by 
vote at a regularly scheduled meeting, or the 
state land planning agency may appeal the 
order to the Florida Land and Water 
Adjudicatory Commission by filing a notice 
of appeal with the Commission. The 
appellant shall furnish a copy of the notice of 
appeal to the opposing party, as the case may 
be, and to the local government which issued 
the order. The filing of the notice of appeal 
shall stay the effectiveness of the order and 
shall stay any judicial proceedings in relation 
to the development order, until after the 
completion of the appeal process,” Fa. 
Stat. §380.07(2) (1979). 

15 346 So.2d at 1053. 

16 324 So.2d 655 (Fla. lst D.C.A. 1975). 

" Td. at 658-9. 

18 Fia. Stat. §380.05(1)(b) (1979). 

19“Florida Statutes 380.05 clearly 
provides that the provisions for areas of 
critical state concern cannot be 
implemented until the Administration 
Commission adopts a rule under Chapter 
120. Thus, the Administration Commission is 
statutorily responsible for ‘final agency 
action’ in adopting a rule pursuant to the 
provisions of Florida Statute 380.05 and 
Chapter 120, Florida Statutes. The adoption 
of the subject rule constituted final agency 
action.” City of Key West v. Askew, 324 
So.2d 655, 657 (Fla. Ist D.C.A. 1975). 

20 At the time of the decision, the section 
was numbered §120.52(9)(c). 

21 Note 16, supra at 658. 

22 At the time of the decision, the section 
was numbered §120.52(9)(c). 

Stat. §120.52(10)(c) (1979). 

24 324 So.2d at 659. 

25 Note 18, supra. See also Fra. Stat. 
§380.05(12). 

There is another standing issue that may 
come up in an ACSC context that should also 
be resolved by reference to Chapter 120. 
According to FLa. Stat. §380.05(8) it may be 
necessary, under certain conditions, for the 
Administration Commission [the Governor 
and Cabinet] to establish by rule “land 
development regulations applicable to. . . 
[a] local government's portion of the area of 
critical state concern.” Standing to challenge 
the sufficiency of any such development 
regulations adopted by The Administration 
Commission should be resolved in the same 
manner as the standing issue in City of Key 


West v. Askew, 324 So.2d 655 (Fla. Ist D.C.A. 
1975). 

26 Sarasota County v. Beker Phosphate 
Corp., 322 So.2d 655 (Fla. Ist D.C.A. 1975) 
and Sarasota County v. Gen. Development 
Corp., 325 So.2d 45 (Fla. 2nd D.C.A. 1976). 

27 Fa. Stat. §380.07 (1979). 

28 Note 26, supra. 

29 Fia. Stat. §380.07(2) (1979). 

30 322 So.2d at 658, Note 11. 

31 Note 26, supra. 

“This statute, 380.07(2), was recently 
construed by the First District Court of 
Appeal in Sarasota’ County [sic], Florida v. 
Beker Phosphate Corporation, 322 So.2d 655 
(Fla. App. lst 1975), which held that parties 
other than those specifically enumerated in 
the statute had no right to seek review of a 
development of regional impact order. We 
are persuaded by the reasoning of that 
opinion and the specific language of the 
statute that Sarasota County has no right of 
appeal from the city’s order to the Florida 
Land and Water Adjudicatory Commis- 
sion.” 325 So.2d at 47. : 

33 Stat. §380.07(2) (1979). 

34 Fa. Stat. $380.11 (1979). At the time of 
the Sarasota County cases, the statute read: 
“The Department of State Planning. . .” The 
language was changed by Fla. Laws 1979, 
ch. 79-190 §48. 

35 325 So.2d at 47. 

36 Comment, Environmental Land Use 
Control: Common Law and Statutory 
Approaches, 28 U. Miami L. Rev. 135,200 
(1973). 

37 Note 23, supra. 

38 See, Sarasota County v. Dept. of 
Administration, 350 So.2d 802, 807 (Fla. 2d 
D.C.A. 1977) (Boardman, C.J. concurring) 
cert. denied 362 So.2d 1056 (1978) Fia. Star. 
§403.412 states in pertinent part: 

(2)(a) The Department of Legal 
Affairs, any political subdivision or 
municipality of the state, or a citizen 
of the state may maintain an action for 
injunctive relief against: 

1. Any governmental agency or 
authority charged by law with the 
duty of enforcing laws, rules and 
regulations for the protections of the 
air, water, and other natural resources 
of the state to compel such 
governmental authority to enforce 
such laws, rules and regulations; 


2. Any person, natural or 
corporate, governmental agency or 
authority to enjoin such person, 
agencies, or authorities from violating 
any laws, rules or regulations for the 
protection of the air, water and other 
natural resources of the state... . 


(4) The doctrines of res judicata and 
collateral estoppel shall apply. The 
court shall make such orders as 
necessary to avoid multiplicity of 
actions. 


(5) In any administrative, licensing, 
or other proceedings authorized by 
law for the protection of the air, wa- 
ter, or other natural resources of the 
state from pollution, impairment, or 
destruction, the Department of Legal 
Affairs, a political subdivision or 
municipality of the state, or a citizen 
of the state shall have standing to 
intervene as a party on the filing of a 
verified pleading asserting that the 
activity, conduct, or product to be 
licensed or permitted has or will have 


the effect of impairing, polluting, or 
otherwise injuring the air, water, or 
other natural resources of the state. 
3° Hyland, Development of Regional 
Impact: A Look at Chapter 380, in READINGS 
IN ENVIRONMENTAL AND LAND UsE PROBLEMS 
9 (J.Brown ed. 1979). See also Comment, 
Environmental Land Use Control: Common 
Law and Statutory Approaches, 28 U. Miami 
L. Rev. 135, 200-01 (1973): 
The legislature may have relied on the 
provisions of the Florida 
Environmental Protection Act of 1971 
to provide standing [to private 
citizens or groups]. However, that 
Act may be of no benefit to private 
citizens as an effective device to get a 
court to weigh environmental costs 
against the developers’ right to 
develop if the local approving agency 
has actually considered the regional 
agencies report and recommenda- 
tion, since it provides that the 
doctrine of res judicata shall apply. 
[403.412(4)(1973)]. Thus, even 
though private citizens have a right to 
intervene prior to the agency's 
decision, it seems that if the local 
agency adhered to the procedural 
steps of Florida Statutes Chapter 380 
and awarded a permit, citizens would 
have no cause of action under the 
Environmental Protection Act of 
1971. [footnotes omitted]. 
But see Sarasota County v. Dept. of 
Administration, 350 So.2d 802, 807 (Fla. 2d 
D.C.A. 1977) (Boardman, C.J. concurring). 
4° Note 17, supra. 

4! Note 39, supra at 9-10. 

One final comment concerning FLa. Start. 
§403.412 is in order. The Florida Second 
District Court of Appeal has specifically 
held that §403.412 does not require any 
showing of “special injury beyond that 
sustained by the general public” in order for 
a plaintiff to rely upon such statute for 
standing: Save Our Bay, Inc. v. Hillsborough 
County Pollution Control Commission, 285 
So.2d 447, 449 (Fla. 2d D.C.A. 1973). 
However, that opinion was based in part on 
the decision of that court in Save Sand Key, 
Inc. v. U.S. Steel Corp., 281 So.2d 572 (Fla. 
2d D.C.A. 1973) which was reversed by the 
Florida Supreme Court sub nom U.S. Steel 
Corp. v. Save Sand Key, Inc., 303 So.2d 9 
(Fla. 1974). Although the Save Sand Key 
decision did not involve §403.412 and since 
the Florida Supreme Court did not discuss 
the Save Our Bay decision in Save Sand Key, 
some question concerning whether §403.412 
contains a “special injury” requirement has 
persisted. Recently the 15th Judicial Circuit 
Court of Florida declared §403.412 
unconstitutional because it allegedly 
constitutes a rule of procedure for the 
courts: Fla. Wildlife Fed. v. Fla. Dept. 
of Environmental Regulation, No. 79-1910 
CA(L) 01 C (15th Cir. Fla. Nov. 15, 1979). 
The circuit court apparently based its deci- 
sion at least in part onits conclusion that such 
statute does not contain a “special injury” re- 
quirement. The circuit court decision is 
presently on appeal to the Florida Supreme 
Court: Fla. Wildlife Fed. v. Fla. Dept. of En- 
vironmental Regulations, appeal docketed, 
No. 58,135 (Nov. 21, 1979). 

42 Sarasota Co. v. Beker Phosphate Corp., 
322 So.2d at 658 note 11. 

43 See generally Martin, Areas of Critical 
State Concern: Some Unresolved Issues 54 
Fra. B. J. 381 (1980). 
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Fund at Bar, Mortgage 
Banker Conventions 


Fund officers and staff attorneys 
attended and participated in several 
functions at the recent Florida Bar 
Annual Convention in Boca Raton. 
Two of The Fund’s officers who are 
also officers of the Real Property, 
Probate and Trust Law Section and 
the Economics and Management of 
Law Practice Section took part in 
the programs of those Sections. 
The Fund’s public relations consultants 
conducted on-the-scene newsmaker 
interviews with a number of real 
property attorneys which were later 
broadcast by radio stations around 
the state. 


Fund and Lawyers’ Title Services, 
Inc. representatives demonstrated the 
new LTS microcomputer at a booth in 
the convention exhibit area. This 
system which automates many law 
office functions interested many 
persons viewing the computer. 


The Annual Convention of the 
Mortgage Bankers Association of 
Florida recently held at Innisbrook 
near Tarpon Springs was also attended 
by members of The Fund’s staff. Fund 
representatives attended many of the 
business and social functions at the 
convention. The Fund’s objectives at 
the Mortgage Bankers Convention 
were to gain visibility for The Fund 
with mortgage bankers, build lender 
rapport and enhance acceptability of 
Fund policies. 
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Attorneys Robert M. Schwartz, Conrad J. DeSantis, Robert Claude Scott, Realtor A. W. 
Cantwell, Vice Chairman of the Lawyer Relations Committee, Attorneys Karen L. Martin, J. 
Richard Harris, and Realtor Roger P. Enzor, board liaison with the FAR Lawyer Relations 
Committee which sponsored an Attorney-Realtor seminar at the FAR Midyear Convention. 


Attorneys Present Seminar 
at Realtors Convention 


For the first time, a Midyear 
Convention of the Florida Association 
of Realtors has included an Attorney- 
Realtor seminar. The recently held 
convention featured a program on The 
Florida Bar/Florida Association of 
Realtors Uniform Sales Contract 
presented by five attorneys from the 
Palm Beach County area. 


Fund members Conrad J. DeSantis, 
J. Richard Harris, Karen L. Martin, 
Robert M. Schwartz and Robert Claude 
Scott participated in the seminar, 
videotaped for future use by the FAR. 
Realtor A. W. Cantwell, Vice Chairman 
of the FAR’s Lawyer Relations 
Committee, presided. 


Immediately following the seminar 
a large number of Realtors and 
Attorneys attended a_ reception 
sponsored by The Fund. 


Attorney-Realtor seminars have 
been pioneered by The Fund in several 
areas of the state. For information on 
how to stage a similar program in your 
area, contact Charles J. Kovaleski at 
Fund Headquarters, (305) 843-1200. 
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“Successful Practice” 
Seminars Pioneered 


An experimental seminar for Fund 
members entitled ‘‘Why Some 
Attorneys Are More Successful in 
the Practice of Real Property” was 
successfully conducted in Clearwater, 
St. Petersburg and Tampa recently. 
Conceived by Clearwater Fund member 
John R. Bonner, the program included 
discussions on client relations, Realtor 
and lender relations, closing techniques 
and fees. 


Participating attorneys for the 
Clearwater meetings included John R. 
Bonner, Timothy A. Johnson, Jr., 
Fund Field Attorney William J. 
Kimpton, and R. Carlton Ward. The 
St. Petersburg panel consisted of Louie 
N. Adcock, Seymour A. Gordon, Fund 
Field Attorney Edward A. Linney, 
Gordon D. McCutcheon, Jr., and Carl 
G. Parker. The Tampa program featured 
Thomas P. Evans, Joseph Garcia, 
Charles S. White and Fund Field 
Representative Jack Burke. 


For more information on programs 
of this type, contact Fund Vice 
President Charles J. Kovaleski, 
(305) 843-1200. 
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CRIMINAL LAW 


Payton v. New York: 
a case for 
prospective 
application 

By Michael L. Edwards 


The case of Payton v. New York! 
appears to have breathed new life 
into our inmate population. Judges 
are beginning to receive requests 
from convicted felons for review of 
their cases involving arrests in their 
respective homes. 

Payton v. New York, was a case 
involving a warrantless arrest of 
Theodore Payton for murder. 
Crowbars were used to break open 
and enter Payton’s apartment. 
Payton was not present but “plain 
view” evidence of his involvement 
in a murder was seized as a result of 
the entry into Payton’s apartment. 

The Payton case has already 
caused a revision of our local arrest 
procedures. However, the question 
remains regarding the application 
of that decision to cases with similar 
facts which have either reached a 
final decision or are still pending. 


Retroactive effect of a 
holding of unconstitutionality 


The United States Supreme 
Court’s Payton decision declares: 


We now reverse the New York Court of 
Appeals and hold that the 4th Amendment 
to the United States Constitution made 
applicable to the States by the 14th 
Amendment, Mapp v. Ohio, 367 U.S. 643 
(1901), Wolf v. Colorado, 338 U.S. 25 (1949), 
prohibits the police from making a 
warrantless and unconsentual entry into a 
suspect’s house in order to make a routine 
felony arrest. 


The 1961 Mapp case dealt with 
the warrantless seizure of obscene 


materials from the home of Miss 
Mapp. Application of the Mapp 
case was reviewed by the Supreme 
Court in Linkletter v. Walker.? In 
Linkletter Justice Clark began the 
opinion with a discussion of a 
history of the problem, noting “At 
common law there is no authority 
for the proposition that [the] 
judicial decision made law only for 
the future.” In other words the 
Court was not to pronounce new 
law but to maintain and expound the 
old one.‘ “The judge,” stated Clark, 
“rather than being the creator of the 
law was but its discoverer.”® 

Over time, courts began to 
retreat from this common law 
theory,® until Mr. Justice Cardozo 
in Great Northern R. Company v. 
Sunburst Oil and Refining 
Company,’ denying a due process 
attack on the prospective 
application of a state court decision, 
pronounced that a state “may make 
a choice for itself between the 
principle of forward operation and 
that of relation backward. The 
determining factor,’’ wrote 
Cardozo, “is the avoidance of 
injustice or hardship . . . the past 
cannot always be erased by a new 
judicial declaration.” 

Linkletter, Justice Clark 
concluded that: 


under our cases it appears (1) that a change in 
law will be given effect while a case is on 
direct review (See Schooner Peggy, 1 
Cranch 103, 2 L.Ed. 49 1001) and (2) that the 
effect of the subsequent ruling of invalidity 
on prior final judgments when collectively 
attacked is subject to no-set “principles of 
absolute retroactive invalidity” but depends 
upon a consideration of particular relations 

. and particular conduct . . . of rights 
claimed to have become vested, of status or 
prior determinations deemed to have finali- 
ty”; and “of public policy light 
of the nature both of the statute and of its 
previous application.” Chicot County 
Drainage District v. Baxter State Bank, 308 
U.S. at 371, 84 L.Ed. 333. [381 U.S. at 627.] 


Clark went on to say that “the 
Constitution neither prohibits nor 
requires retrospective effect.” 
Therefore, the retrospective/ 
prospective determination will be 
made, wrote Justice Clark, after the 
merits and demerits of each case are 
weighed.® 

“In short,” stated Clark, “we must 
look for the purpose of the Mapp 


rule.° The misconduct of the police 
prior to Mapp has already occurred 
and will not be corrected by 
releasing prisoners involved . . . the 
ruptured privacy of the victims’ 
homes and effects cannot be 
restored. Reparation comes too 
late.”!° Justice Clark also discussed 
the probability of the stress placed 
on the judicial process: “To make 
the rule of Mapp retrospective 
would stop the administration of 
justice to the utmost.”!! Justice 
Clark went on to say in Linkletter 
that there was no likelihood of 
unreliability of a search and 
seizure.!” 

In 1975 the Supreme Court again 
was faced with the retrospective/ 
prospective question. United States 
v. Peltier'® dealt with the 
retrospective application of 
Almeida-Sanchez v. United 
States,'4 which had involved a 
warrantless auto search conducted 
by the Border Patrol ona California 
highway. In Almeida-Sanchez the 
Supreme Court had held that the 
search could not be justified as a 
border search or upheld under the 
probable cause standard of 
Chambers Maroney. The 
Peltier court, through Justice 


In August, Michael L. Edwards became 
associated with the firm of Moss & Jenson, 
Jacksonville. He is formerly an assistant state 
attorney, Fourth Judicial Circuit. He 
graduated from the University of South 
Carolina in 1973 with a B.A. in history, where 
he was a member of the Omicron Delta 
Kappa and Phi Alpha Theta honorary 
societies. He received his ].D. degree from 
the University of South Carolina in 1976. He 
writes this column on behalf of the Criminal 
Law Section, Judge Dubitsky, 


chairman, and Radford Sturgis, editor. 
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CRIMINAL LAW 


Rehnquist, announced that 
Almeida-Sanchez did not apply 
retroactively and that evidence 
obtained unconstitutionally under 
its standards but prior to the 
effective date of the decision would 
not be excluded. 

For the first time, in Peltier, the 
Supreme Court recognized that the 
application of the retrospectivity/ 
prospectivity of a court decision 
was a struggle. Justice Rehnquist, 
after analyzing the cases which had 
been applied both retroactively and 
prospectively, came to the conclu- 
sion that: 

[I]f the law enforcement officers reasonably 
believed in good faith that evidence they had 
seized was admissible at trial the imperative 
of judicial integrity is not offended by the 
introduction into evidence of that material 
even if decisions subsequent to the search or 
seizure have broadened the exclusionary 
rule to encompass evidence seized in that 


manner. Peltier, (supra) at 537. See State v. 
Perez, 277 So.2d (Fla. 1973) cert. denied 414 


U.S. 1064, where the Florida Supreme Court 
expressly upheld warrantless entries for 
arrests in the face of a constitutional 
challenge. 


The rationale for this conclusion lies 
in the observation made by the 
Supreme Court in Michigan v. 
Tucker:'® 


The deterrent purpose of the exclusionary 
rule necessarily assumes that the police have 
engaged in willful, or at the very least 
negligent conduct which has deprived the 
defendant of some right. By refusing to 
admit evidence gained as a result of such 
conduct, the courts hope to instill in those 
particular investigating officers, or in their 
future counterparts, a greater degree of care 
toward the rights of an accused. Where the 
official action was pursued in complete good 
faith, however, the deterrence rationale loses 
much of its force.'” [417 U.S. at 539]. 


The cases of Scott v. 
Wainwright'*® and United States v. 
Calandrella'® may also be cited for 
the proposition that Payton is not 
retroactive. In Scott the United 
States District Court for the Middle 
District of Florida held that the 
decision of Faretta v. California,” 
establishing the right to represent 
one’s self, was not retroactive. The 
court’s holding stood squarely upon 
the reasoning developed above. 
The Calandrella case dealt with the 
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retroactive effect of United States 
v. Chadwick,?' involving the 
warrantless search of a closed 
briefcase. Calandrella held that 
police officers were required to 
obtain a warrant prior to opening 
closed briefcases and luggage if the 
items were seized and in the 
exclusive control of police 
authorities. The Calandrella court 
determined that the imperative of 
judicial integrity would best be 
served by a prospective application 
of the Chadwick rule. The rationale 
for the prospective application of 
Chadwick appeared to be based 
mainly upon the fact that police 
authorities had placed their reliance 
upon pre-Chadwick law.” 


Why require an arrest warrant 
in the home 

The Fourth Amendment to the 
United States Constitution states: 
The right of the people to be secure in their 
persons, houses, papers and effects against 
unreasonable search and seizures should not 
be violated, and no warrants shall issue, but 
upon probable cause, supported by oath or 
affirmation, and particularly describing the 
place to be searched, and the persons or 
things to be seized.*° 

In Katz v. United States,*4 the 
United States Supreme Court 
through Justice Stewart specifi- 
cally held that the fourth amendment 
“cannot turn upon the presence or 
absence of a physical intrusion into 
any given enclosure . . . it is the 
search and seizure which must be 
constitutionally valid. The Katz 
court also noted that the “fourth 
amendment protects people not 
places.” (Emphasis added). 


The Payton case, on the other 
hand, seems to retreat somewhat 
from the above notion and returns 
to sanctification of the home. 
(Intrusions for search of the 
premises and for an arrest share 
fundamental characteristics which 
amount to “the breach of the 
entrance to an individual’s home.”” 
In Payton the conclusion which is 
ultimately reached by the Supreme 
Court is that the evil against which 
we must be protected is the 
physical entry into the home.*6 

Given that analogy and_ the 
discussion above, it would seem 
then that the questions which must 
be answered are the good faith 
reliance on the existing law by 
police authorities and whether or 
not the truth-finding function of 
the criminal trial is substantially 
impaired so as to raise questions 


regarding the accuracy of guilty 
verdicts. Certainly the Supreme 
Court’s rationale in the line of cases 
involving confessions and _ their 
truthfulness where coercion is 
involved does raise that question of 
the accuracy of guilty verdicts. 

The case of Hankerson v. North 
Carolina’ is an example of the 
above premise. The Hankerson 
case dealt with a conviction for 
second degree murder and a defense 
of self defense. A determination 
was made that the jury instruction 
on self defense given at the trial in 
essence shifted the burden of proof 
from the state to the defense. The 
Supreme Court held that the rule of 
Mullany v. Wilbur,” which requires 
that the state persuade the jury 
beyond a reasonable doubt as to all 
the elements of a crime, was 
applied retroactively. 

Therefore, because of police 
reliance upon the former state of 
the law and the lack of impairment 
to the truth-finding function the 
Payton case should not be applied 
retroactively to warrantless arrests. 
In other words, the purpose of the 
Payton case is the protection of the 
person and the home, which may be 
clearly differentiated from _ the 
confession and due process cases 
cited above. oO 


' No. 78-5420 (U.S. Sup. Ct., filed April 
15, 1980). 

2 381 U.S. 618 (1965). 

3 Td. at 622. 

4 See 1 BiackstoNe, CoMMENTARIES 69 
(15th ed. 1809). 

5 381 U.S. at 623. 

6 See Bingham v. Miller, 17 Ohio 445 
(1848). 

7 987 U.S. 358 (1932). 

5 381 U.S. at 629. 

Td. at 636. 

0 Td. at 637. 

'' Id. at 637. See Blackburn v. Alabama, 
361 U.S. 199 (1960) which discusses the 
retrospective effect of coerced confessions 
stating that the confession consideration is a 
complexity of values, including the 
likelihood that the confession is not true. (See 
also Desist v. United States, 394 U.S. 244 
(1969). 

'2 381 U.S. at 638. 

13 492 U.S. 531. 

4 413 U.S. 266 (1973). 

15 399, U.S. 42 (1970). 

'6 417 U.S. 447 (1974). 

'° See also Williams v. United States, 401 
U.S. 646 (1971), deciding that Chimel v. 
California, 395 U.S. 752 (1969) was not to be 
applied retroactively. The Williams case, per 
Justice White, went on to say that, “Mapp v. 
Ohio cast no doubt on the relevance or 
probability of illegally seized evidence but 
excluded it from criminal trials to deter 
official invasions of individual privacy 
protected by the Fourth Amendment.” 


18 475 F. Supp. 170, (Fla. 1979). 

19 605 F. 2d 236 (6th Cir. 1979). 

20 422 U.S. 806 (1975). 

21 433 U.S. 1 (1977). 

22 Note also that the Second, Fifth, 
Seventh and Ninth circuits agree with the 
Calandrella holding. See United States v. 
Reda 563 F. 2d 510 (2d Cir. 1977) cert. 
denied, 435 U.S. 973 (1978), United States v. 
Montgomery, 558 F. 2d 311 (5th Cir. 1977), 
United States v. Berry, 571 F.2d 2 (7th Cir. 
1978), cert. denied 439 U.S. 84 (1978), 
United States v. Choate 576 F.2d 165 (9th 
Cir.), cert. denied, 439 U.S. 953 (1978). 
Contra see, United States v. Schleis, 582 F.2d 
1166 (8th Cir. 1978) (En Banc). Also see 
Pearson v. State, 587 S.W. 2d 393, (Tex. App. 
1979) holding that the exigency rule of 
Mincey v. Arizona, 437 U.S. 385 is not 
retroactive. The Mincey decision involved 
the search of a homicide scene. The Supreme 
Court of the United States, per Justice 
Stewart, held that a search without a warrant 
was only justified to determine if the killer 
was present, if there were other victims and 
to preserve life. (The Mincey warrantless 
search lasted four days.) 

23 U.S. Const. amend. IV. 

24 389 U.S. 347 (1967). 

25 Payton v. New York, No. 78-5420, slip 
op. at 16 (U.S. Sup. Ct., filed April 15, 1980). 

26 A conclusion which is followed in State 
of Florida v. Suzanne Santamaria, Fla. 
Law Weekly 1319 (June 30, 1980). In the 
Santamaria case the lst D.C.A. applied the 
Payton decision to an arrest of a suspect ina 
third party’s home. “[W]e have no reason to 
believe that any less stringent rules would 
apply to police entry into a third party's 
home than to the suspect himself.” The “real” 
question, however, is the retrospective 
application of the Payton decision. Suzanne 
Santamaria was arrested on January 15, 1979, 
before the U.S. Supreme Court decided 
Payton. The Attorney General’s Office, 
Criminal Division, has informed this writer 
that it intends to seek a writ of certiorari to 
the Florida Supreme Court to clarify the 
prospective/retrospective application of 
Payton via the Santamaria case. The 
Attorney General’s Office will use the 
memorandum from which this article was 
taken as part of its brief to the Florida 
Supreme Court. 

2° 432 U.S. 233 (1977). 

24 421 U.S. 684 (1975). 
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When you call your “Capital Con- 
nection,” whether for a routine 
document transfer, or fur an impor- 
tant corporate filing, you’il get the 
same guaranteed service. Always. 
Because we understand the demands 
of your job and the importance of 
your work product. 

Time is an important factor and we 
want to make sure that you don’t 
spend days getting documents to and 
from Tallahassee. When performance 
counts you make one call to your 
“Capital Connection” and we take 
over. If for any reason you're not 
satisfied with our performance — you 
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Not simple: 
Co-ownership of less-than fee simple land. 


If you have a case involving fee simple 
title to land held in co-ownership, you 
have no problem finding a substantial 
body of law on the subject. But where 
there’s co-ownership with an interest less 
than fee simple, it’s a different story— 
there is little current available authority. 
Chicago Title has published a paper that 
examines some of these situations and 
the special problems they involve. Called 
Divided Interests in Land: Enforcement 
Problems Under Modern Concepts of 
Real Property Law, this two-part 
document is yours for the asking. 

This is just one facet of our special 
service for attorneys,.part of an attorney- 
oriented expertise in real estate available 
at every Chicago Title office. As a point 
of interest, we have over 500 attorneys— 
more than most Fortune 500 corporations 
and the largest law firms. 
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LAW OFFICE ECONOMICS 


Start-up costs of a 
one-lawyer office 


By Robert I. Weil and Paul D. Roy 


The start-up and first year 
operating costs of a solo 
practitioner’s general practice law 
office are estimated to be at least 
$33,000 today. In 1969, the cost of 
opening and operating a new one- 
lawyer office was about $14,500. 
This is a 228% increase. By 
comparison, the Consumer Price 
Index (1967 = 100) averaged 218 in 
1979 and 110 in 1969, a 200% 
increase. 

These figures are based on rental 
of a three-room office (lawyer and 
secretary work rooms and 
reception area), purchase of 
inexpensive new furniture, use of 
standard office machines such as 
dictation and transcription 
machines, a copier, a typewriter, a 
calculator and a clock radio, certain 
law books, publications and 
miscellaneous office supplies. 

A significant factor in starting a 
law office is the cost of law books 
and publications. The approximate 
purchase price of a minimal law 
library will be over $5,000 
(including shelving). A more 
complete law library could cost 
over $19,500 in most states. Library 
costs can be significantly reduced if 
the lawyer has convenient access to 
a public law library, or has a sharing 
arrangement with other lawyers. 

One can, of course, start an office 
with less. The cost of supplies and 
equipment can be reduced through 
the acquisition of used furniture 
and office machines. Initially, many 
new law offices do not require the 


services of a full-time secretary. 
The lawyer may employ a secretary 
part-time or share a secretary with 
other lawyers. Many library 
materials can be bought used, or 
financed over several years. This is 
not considered in these cost 
estimates. 

The financing of capital 
equipment, such as library 
materials and office machines such 
as typewriters and copiers, can 
significantly reduce initial outlays. 
For example, an electronic memory 
typewriter can be leased for 
approximately $110 a month over 
four years, and purchase credits are 
accumulated with each lease 
payment. The major lawbook 
vendors also offer extended 
purchasing plans. 

Many of the items to be 
purchased can vary considerably in 
cost. The location, quality and 
vendors of the items to be bought 
are factors which will have a 
significant impact on the actual 
cost. 

To begin a new office without 
clients or cash flow, the initial start- 
up funds available should include 
operating expenses for the first 
three months. These expenses 
would include secretary’s 
salary, office rental, copy machine 
rental, liability insurance and 
telephone charges. Expenses for 
these items over three months 
would typically be approximately 
$4,800. Thus, the total start-up cost 
for a one lawyer office amounts toa 
minimum of just over $20,000. 


Contents of a one-lawyer office 


Lawyer's personal office 
Drapes, shades and blinds $ 210 


Wood credenza and desk 509 
Executive chair 325 
Carpeting (120 sq. ft.) 213 
Two visitors’ chairs 260 
Table-top dictating machine 460 
Two-line telephone installation 113 
Desk accessories 45 
Diary 10 
Waste basket 18 
Minimum law library, 

general practice 4,800 
Book shelves, at $9/ft. — 

40 to 175 linear feet 360 
Portable calculator 5 
Clock radio 50 

$7,398 


Secretary’s area 
Two-line telephone installation 113 
Clock radio 50 
Secretarial desk with L return 573 
Secretarial chair 91 
Carpeting (120 sq. ft.) 213 
Electric typewriter 2,075 
Table-top transcriber 460 
Stapler and remover ll 
Three-hole, adjustable hole punch 22 
One 4-drawer legal file cabinet, 
lockable 177 
Tape calculator 100 
$3,885 
Reception area 
Three armchairs, leatherette 450 
Coffee table 175 
Two ashtrays 
Carpeting (120 sq. ft.) 213 
Artwork 200 
Coatrack 69 
$1,132 
Supplies and Miscellaneous 
1,000 sheets plain bond paper, 
letter size 19 
1,000 letterhead sheets 
regular bond 26 
1,000 #10 envelopes 40 
300 manila file folders and 
labels (legal size) 37 
300 two-part time record forms 
(paste-up type) 95 
500 client service records 29 
Bookkeeping kit, including 
journals, ledgers, pegboards 
and checks 160 
24 yellow pads 18 
50 petty cash pads 22 
1,000 precarboned, legal size 
second sheets 20 
1,000 precarboned, letter size 
second sheets 17 
1,000 imprinted pleading sheets, 
bond 21 
200 legal backers 13 
File guides, A to Z 15 
One box of carbon sheets, 
legal size 
Tickler forms, index tab cards and 
file card sets 78 
500 new file memorandums 53 
Miscellaneous - paper clips, staples, 
tape, pencils, pens, etc. 50 
Storage and wardrobe cabinet 217 
250 assorted size envelopes 31 
Postage scale, Beam type, 16 oz. 
capacity 95 
Postage stamps 100 
Fire extinguisher 20 
Pencil sharpener (manual) 8 
Petty cash box 19 
3” x 5” card file, 12” long 14 
Tape dispenser 4 
Deposit box, 1-year rental 20 
Two desk calendars 12 
Dictionary ll 
Two pairs of scissors, 8” 6 
$1,277 
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Other expenses — annual 
1,000 announcements, printing and 
mailing 182 
Full-time secretary (including 
employer taxes and benefits) 12,500 
Rent (360 sq. ft.), $8/sq. ft. 2,880 
Copy machine rental 1,800 


Lawyers professional liability 
insurance 
Bar association dues 
Miscellaneous publications 
Funds for advances on behalf of 
clients 1,000 
Telephone tolls (not charged to 
clients 
Telephone, monthly service 576 
Update materials for law library! 300 


$19,713 
$33,405 


'The cost to update many legal 
publications is free with the first year of 
purchase. : 


Robert I. Weil is a Certified Management 
Consultant and a principal in the 
management consulting firm of Altman & 
Weil, Inc. Paul D. Roy is a staff consultant 
with Altman & Weil, Inc., and a member of 
the Pennsylvania Bar. The firm specializes in 
providing management and _ economic 
services to the legal profession. 


JUDICIAL ETHICS 


Membership in lawyers’ group 


In response to your inquiry 
whether it is proper for a judge to 
belong to the American Academy of 
Matrimonial Lawyers, of the seven 
members of the committee who 
responded all of them thought it 
was proper. 


Doing business with family 
owned travel agency 


This is in response to your inquiry 
as to whether you may own stock in 
a travel agency that is being 
purchased by your wife. You also 
inquired as to whether it would be 
proper for you to purchase tickets 
from the agency while you are on 
official business of the court. 

The eight responding members 
of the Committee on Standards of 
Conduct Governing Judges 
unanimously stated there is no 
impropriety in your ownership of 
stock in the travel agency and there 
is no impropriety in your 
purchasing tickets from the agency 
while you are on official business of 
the court. 


Campaign contributions 


This letter is in response to an 
inquiry as to the propriety of 


receiving campaign contributions 
from a professional association/law 
firm and whether you can also 
receive an individual contribution 
from one of the members of that 
same professional association. As 
indicated in your request, we are 
assuming that said contributions are 
not otherwise prohibited by any 
Florida or federal election law. 

The eight responding members 
of our committee all agree that you 
may receive contributions from 
both sources. Three of these eight 
judges state they feel you should set 
a maximum for all such 
contributions. Contributions should 
be received by you through your 
duly appointed campaign 
treasurer. Florida Statutes 
§106.021. See also, Canon 7B(2), 
Code of Judicial Conduct. 


Campaign brochures 


Your letter of July 15, 1980, 
inquires if you, a candidate for 
judge of the county court, may have 
campaign brochures printed which 
include a picture of you in your 
judicial robe taken during your 
tenure as city judge. You specify 
that the picture would not be 
placed so as to mislead the public, 
would not be on the front of the 
brochure and would be clearly 
labeled as to office and dates when 
you served. 

It is clear that you, as a candidate 
for judicial office, are subject to the 
Code of Judicial Ethics. It is not 
clear, however, that this committee 
can respond to anyone other than an 
incumbent judge. The members of 
the committee are divided on this 
point. However, and subject to the 
question concerning the com- 


mittee’s authority to respond, the 
majority of the committee have 
expressed that view that, provided 
you adhere to the qualifications you 
make in your letter as to the manner 
in which the picture would be 
printed and used, its use does not 
violate the canons. 


Partisan political committees 


Your letter of July 2, 1980, 
inquires as to whether you, a 
candidate for county judge, must 
resign as chairman of the 
Governor’s County Advisory 
Committee during the time of your 
race for that judgeship. It is the 
understanding of the committee 
that the purpose of the County 
Advisory Committee is to advise 
the Governor on appointments to 
be made in the county. 

It is clear that you, a candidate for 
judicial office, are subject to the 
Code of Judicial Ethics. It is not 
clear, however, that this committee 
can respond to inquiries from 
anyone other than an incumbent 
judge. The committee is, at the 
present time, divided on this point. 
However, and subject to the 
question concerning the authority 
to respond, the majority of the 
committee advises you of their 
view that the committee you 
describe is of a partisan political 
nature, and your continued 
participation during the campaign 
is proscribed by Florida Statutes 
§105.071. 


These opinions were prepared for Florida 
judges by the Committee on Standards of 
Conduct Governing Judges. Judge James T. 
Carlisle, Delray Beach, is immediate past 
chairman of the committee, and Judge Anne 
C. Booth, Tallahassee, is temporary 
chairman. 
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WORKERS COMPENSATION 


Update: the 1980 
changes 


By Cindy Gokel 


The Florida workers’ compensa- 
tion system has been the subject of 
serious legislative scrutiny for the 
last several sessions. In 1979, the 
legislature significantly changed 
Chapter 440. The most radical 
change was the replacement of 
degrees of physical impairment 
with actual wage loss as the basis for 
an award of benefits when a worker 
has sustained a permanent 
impairment.!. In addition, the 
legislature decided to charge the 
Division of Workers’ Compensa- 
tion with the duty to keep the 
system functioning. In the 
expectation that this will prove to 
be so, attorney involvement was 
severely curtailed by requiring the 
claimant to pay 100 percent of his 
attorney’s fees except in three 
limited circumstances.” 

Since August 1, 1979, the 
effective date of the 1979 changes, 
the legislature, through the 
Subcommittee on Overview of the 
House Insurance Committee, has 
monitored the implementation of 
the new law. The purpose of this 
legislative oversight was to find 
whatever errors were made in 1979, 
to identify any problems created by 
the changed system, and to offer 
amendments to Chapter 440 to 
make the necessary corrections. 
These amendments are contained 
in HB 1677 (Chapter 80-236, Laws 
of Florida).? As will be clear from 
the following discussion, the 
purpose of the 1980 legislation is to 
“fine tune” the wage-loss system 
adopted in 1979 and to give the new 


law achance to work if it is going to. 
Major innovations in a system as 
large and as complicated as 
workers’ compensation cannot be 
judged on the basis of only one or 
two years’ performance. 


The 1980 changes: HB 1677 
by the Committee on Insurance 


e Paper flow. One of the major 
problems identified during the 
legislative oversight process was 
the inundation of the Division of 
Workers’ Compensation by paper. 
Two amendments to Chapter 440 
were adopted to help alleviate the 
problem. First, §440.13(1) was 
amended to delete the requirement 
that medical reports be filed by the 
doctor directly with the division. 
Instead, the doctor will continue to 
send the reports to the employer (if 
self-insured) or to the carrier, and 
then the self-insured employer or 
the carrier will file the report 
directly with the division, as they 
are doing now.‘ 


Second, besides reducing the 
number of medical reports being 
filed, the division was authorized to 
provide for a definite reporting 
system for injuries involving only 
medical costs.> Section 440.185(2) 
requires the employer to notify the 
carrier and the division of every 
injury or death. Prior to 1979, the 
division had rule-making authority 
to permit injuries involving only 
medical expenses to be reported 
cumulatively. This authorization 
had been eliminated — inadvertently 
—in 1979. The authorization was 
restored in 1980 to cut down on the 
mail received at the division and 
permit the division to react more 
quickly to cases of permanent 
injury. 

e The claim filing and the ap- 
peals process. Several changes were 
made regarding claim filings and 
appeals in order to clarify the 
division’s role, to delete 
unnecessary rule-making authority, 
and to streamline the process. 

1. Section 440.185(4) was 
amended to require the division to 
monitor undisputed claims to see 
that proper benefits are being 
furnished and to make the initial 
effort to resolve a dispute, without 


recourse to a deputy commissioner. 
If the division cannot resolve the 
dispute, then the file must be 
forwarded promptly to the 
appropriate deputy commissioner 
for any requested hearing. 

2. Section 440.19(1) was 
amended to require that the 
division’s advisory opinion be 
completed within 20 days after a 
claim is set for final hearing rather 
than within 10 days after receipt of 
the notice of injury. The legislature 
required advisory opinions in 1979 
in an effort to involve the division 
immediately in permanent injury 
cases. The opinions were to contain 
the facts of the injury based on 
interviews with the employee, the 
employer, the carrier, the doctor, 
and anyone else with information. 
The opinion would end with a 
recommendation about the injury’s 
compensability or whatever was in 
dispute. The 1980 amendment 
requires that opinion to be rendered 
once a final hearing has been 
scheduled rather than within 10 
days of notice of the injury. Further, 
the language “shall be deemed a 


Cindy Gokel is an attorney on the staff of 
the House Insurance Committee of the 
Florida Legislature in Tallahassee. Workers’ 
compensation legislation was one of her 
major reponsibilities for the 1979 and 1980 
legislative sessions. She received a B.A. 
degree, with honors, from Tulane University 
in 1965, and an M.A. degree from Columbia 
University in 1967. She was awarded a juris 
doctor degree, with honors, from Florida 
State University in 1978. 

This column is written on behalf of the 
Workers’ Compensation Section, Frank A. 
May, chairman, Stephen M. Slepin, editor. 
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part of the proceeding” was 
replaced with “may be considered 
by the deputy commissioner in 
reaching any decision.” Finally, the 
filing of a notice to controvert was 
added as another event which may 
trigger a request for a hearing. 

3. The division’s rule-making 
authority was deleted from 
§440.185(2)(d). In 1979, the 
legislature amended this section to 
require all claims to be specific. The 
division responded with a rule 
covering a full 14 inch, single- 
spaced, printed page. To make the 
rule more accessible, its substance, 
in a concise but comprehensive 
form, was added to this section. 
Motions to dismiss for lack of 
specificity are now limited to “any 
interested party” since it does not 
make sense to permit the division, 
for example, to move to dismiss if 
the claimant and the carrier are 
ready to proceed. Who is an 
interested party will, of course, be 
decided on a case-by-case basis. 
Finally, this subsection was 
amended to require that any motion 
to dismiss “state with particularity 
why the claim is not in compliance” 
with the statute. 

4. Section 440.20(6) was 
amended to expedite the claim 
filing and hearing process by 
requiring that a notice to controvert 
be sent to the employee and to the 
division when benefits are stopped 
after compensability was initially 
accepted. The subsection had 
required a notice to controvert only 
if compensability were not 
accepted initially. A claimant who 
has begun to receive benefits will 
now realize that the checks have 
stopped because of a_ positive 
action on the part of the carrier and 


not because of some administrative 
error. 

5. Subsections (1) and (3)(a) of 
§440.25 were amended to delete 
division rule-making authority 
since the changes to §440.19(2)(d) 
make this authority unnecessary. 

6. Section 440.25(2) was 
amended to save a little money by 
eliminating the requirement that 
notification of the filing of a claim 
and the filing of a request for 
hearing be made by certified mail 
($1.40 each). The subcommittee 
had testimony that the parties 
involved have not experienced any 
difficulty with regular mail and 
therefore the administrative hassle 
and expense did not seem to be 
justified. 

7. Section 440.25(4) was 
amended to provide statutory 
authority for an insolvency petition 
and for the posting of a bond on 
appeal. Such authority was 
contained in other paragraphs of 
§440.25(4) but those were repealed 
effective September 30, 1979, to be 
superseded by rules adopted by the 
Florida Supreme Court. The 
required rules were adopted; but 
since the Supreme Court has no 
authority to provide for an 
insolvency petition or for an appeal 
bond, the legislature reenacted 
those provisions. 

eAttorney’s fees. Prior to 1979, 
$440.34 contained a_ subsection 
requiring a deputy commissioner 
(then a judge of industrial claims) to 
consider only those benefits the 
attorney is responsible for securing 
in making a fee award. This 
subsection was not included in the 
1979 revisions but its exclusion does 
not appear to have been deliberate. 
Accordingly, §440.34 was amended 
in 1980 to reinstate that subsection 
and also to reinstate another 
subsection to provide specific 
authority for an award of attorney’s 
fees at the appellate level.® 

eThe chief commissioner. The 
position of chief commissioner was 
created in 1979. The statutory 
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language prescribes a number of 
duties but no specific means to 
carry them out.’ Consequently, 
several existing sections were 
amended to provide the chief 
commissioner with statutory 
authority to contract for the 
reporting of hearings and to 
provide for the preparation of a 
record of the hearings and other 
proceedings before the deputy 
commissioners;’ to make certain 
expenditures;* to maintain an 
office;!° to conduct hearings in the 
state;" to have a seal;!* to hire 
employees;!* and to receive 
reimbursement for travel 
expenses. 


eSubcontractors. Prior to the 1979 
changes, the general contractor was 
liable for coverage for all the 
employees of all the subcontractors 
engaged on a job unless the 
subcontractor had already secured 
coverage. In an attempt to relieve 
the general contractor of liability 
when the subcontractor had fewer 
than three employees, language 
was added to $440.10(1) to shield 
the general contractor if the 
subcontractor presented him witha 
certificate of exemption stating that 
the subcontractor had fewer than 
three employees. The attempt 
failed. Because of the possibilities 
of fraud, mistake, or change in 
circumstance, the general 
contractor continued to carry 
coverage since he would be liable, 
regardless of any certificate of 
exemption, if the subcontractor had 
three or more employees. 
Recognizing defeat, the legislature 
deleted in 1980 language added in 
1979. 


eMedical and hospital fee 
schedules. Section 440.13(3)(a) 
requires the division to promulgate 
fee schedules. In 1980, this 
subsection was amended to require 
schedules to be determined 
annually by a three-member panel 
consisting of the Secretary of 
Labor, the Insurance Commissioner, 
and the division’s medical 


consultant. The Insurance 
Commissioner was included in 
what had been a purely 


Department of Labor function 
since the amounts paid for medical 
treatment have a significant impact 
on the premium rates charged to 
employers. 


eMiscellaneous corrections. 
There were other 1980 amendments 
worthy of note. 


1. The apportionment section 
was returned to its status prior to the 
1979 changes since, in rearranging 
the language at that time, there was 
apparently no intent to make a 
substantive change in the law.!5 


2. The word “or” was added in 
two places in §440.15(3)(b)3 to 
clarify that each of the four events 
which might trigger the termination 
of wage-loss benefits is an 
alternative to the others. 


3. Section 440.15(3)(b)3 was 
further amended to clarify that any 
worker receiving wage-loss 
benefits who reaches age 65 will not 
lose his benefits unless he retires 
and is eligible to receive retirement 
benefits under the federal Social 
Security system. 


4. Section 440.15(4) was 
amended to change the basis for 
computation of temporary partial 
benefits from monthly to weekly in 
order to simplify computations for 
the division and eliminate possible 
distortion as between an employee 
who works the same number of 
hours each week for the entire 
month and an employee who works 
most of some weeks and not at all 
during others. 


5. The penalty section was 
amended to increase from 20 to 30 
the number of days the 
employer/carrier has in which to 
pay compensation awarded by a 
deputy commissioner before a 
penalty will be assessed. Since the 
employer/carrier has 30 days to 
appeal an award, it is unfair to 
assess a penalty for failure to pay 
that award before the time to 
appeal has expired.'® 


6. Section 440.442 was amended 
to exempt the deputy commission- 
ers from the requirement in 
subparagraph C of Canon 6 of the 
Code of Judicial Conduct that they 
file their federal tax returns with the 
Judicial Qualifications Commis- 
sion. In an abundance of caution, 
the deputy commissioners have 
been filing their returns but it is an 
exercise in futility since the JQC has 
no authority over the deputy com- 
missioners since they are not judges. 
Further, since the deputy 
commissioners have to file 
disclosure forms containing 
substantially the same information 
with the Secretary of State, no harm 
is done by exempting them from 
this requirement. 


7. References to the Industrial 


Relations Commission were 
deleted in a number of places. 


The 1980 changes: members’ bills 


Only three such bills passed both 
houses. Senate Bill 89 (Chapter 80- 
146, Laws of Florida) gives the 
deputy commissioners responsi- 
bility for determining compensa- 
tion to victims of crime. Senate Bill 
439 (Chapter 80-324, Laws of 
Florida) delays until 1981 the 
effective date of the self-insurers 
guaranty fund!’ and also 
specifically excludes individual 
self-insurers from the requirement 
that they have claims adjusters 
situated in the state.!® House Bill 
940, which would have permitted 
the employee rather than the 
employer to make the initial 
selection of a physician for medical 
treatment, was vetoed by the 
Governor. 

Three other bills were not passed. 
Committee Substitute for House 
Bills 1064/1419, which would have 
increased from 7 to 14 the number 
of days an employer would have to 
notify the division and carrier of an 
injury, died in committee.'® House 
Bill 223, which would have 
renamed the deputy commissioners 
judges of industrial claims, was 
withdrawn on April 14, 1980. And 
finally, House Bill 618, which would 
have precluded bonus payments 
from being considered wages and 
would have precluded vacation 
time from being used as a factor in 
computing manual rates, died in 
committee. 


Court cases: attorney’s fees and 
jurisdiction 

Two significant issues were 
resolved in the courts during the 
first half of this year. 

eAttorney’s fees. As mentioned 
earlier, the subsection of §440.34 
requiring attorney’s fees to be 
based on benefits secured was not 
included in the reworking of that 
section in 1979. Arguably, the 
subsection was not necessary 
because subsection (1) spoke of 
percentages of “benefits secured.” 


However that may be, several 
attorneys around the state 
concluded retainer agreements 


with injured workers. Some were 
restricted to benefits secured; some 
were not. 

The issue was partly resolved in 
East Coast Tire Co. v. Denmark.®® 
There the First District Court of 
Appeal held that claimants are free 
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to contract for a fee, and that the fee 
need not be based on benefits 
secured, but that the Lee 
Engineering”' criteria must be 
considered. The legislature 
reenacted the pertinent subsection 
in 1980. Fees must now be based 
only on “those benefits to the 
claimant that the attorney is 
responsible for securing,” and the 
claimant must pay that entire fee 
except in three limited circum- 
stances 


eJurisdiction. In 1979, the 
legislature abolished the Industrial 
Relations Commission and 
transferred appeals from orders of 
the deputy commissioners to the 
First District Court of Appeal. In 
Southern Bell Telephone & 
Telegraph Co. v. Rollins,”? the First 
DCA ruled that it has jurisdiction to 
hear workers’ compensation 
appeals to the exclusion of the other 
district courts of appeal. In Rollins 
v. Southern Bell Telephone & 


Telegraph Co.,”> the Florida 
Supreme Court agreed. 


Conclusion 


The 1980 amendments to 
Chapter 440 were designed to 
correct mistakes and to deal with 
particular problems caused by the 
1979 revision of the Workers’ 
Compensation Law. A number of 
deficiencies were identified and 
addressed. As the system continues 
to operate, other changes will be 
made to correct mistakes not yet 
uncovered. Only after several years 
will the legislature and the people 
of Florida have enough experience 
to know whether the wage-loss 
system is a reasonable and 
equitable way to approach 
workers’ compensation. o 


1The two pieces of legislation 
accomplishing this were CS/SB 188 (Fla. 
Laws 1979, Ch. 79-40) and SB 669 (Fla. Laws 
1979, Ch. 79-312). For a comprehensive 
treatment of the 1979 changes, see Sadowski, 
Herzog, Butler, and Gokel, The 1979 Florida 
Workers’ Compensation Reform: Back to 
Basics. Note that while the phrase “actual 
wage loss” is not used in Ch. 440. this is the 
term used by the legislature in its debates. In 
awarding benefits, the legislature 
deliberately shifted the emphasis from 
payment now, based on a guess as to the 


extent of lost wage-earning ability resulting 
from the injury, to payment later, after 
wages have actually been lost because of the 
injury. 7 Fa. St. U. L. Rev. 641 (1979). 

2 Fra. Stat. §440.34(2). 

3 Note that HB 1677 also amends the 
sections in the Florida Statutes dealing with 
the insurance exchange and with auto excess 
profits. These parts of the bill will be ignored 
here. 

4 The section was also amended to give 
the self-insured employer or the carrier 15 
days (instead of five) to file the report with 
the division. 

5 Fa. Stat. §440.185(2). Subsection (1) 
of this section was also amended to delete 
the requirement—added in 1979—that the 
employee notify the division as well as the 
employer within 30 days of the injury. Asa 
practical matter, the employee was not 
notifying the division anyhow. 

6 These are now subsections (2) and (5), 
respectively, of §440.34. 

7 Fra. Stat. §440.45(3). 

. Stat. §440.29. 
. Stat. $440.44(3). 
. Stat. §440.44(5). 


. Stat. $440.44(6). 

. Stat. §440.45(3). 

. Stat. §440.47 

. Stat. §440.02(18). 

. Stat. §440.20(8). 

. StaT. §440.38(1) 

. Stat. §440.38(4). 
19 A similar bill, Senate Bill 136, died on the 

Senate Calendar. 

20 381 So.2d 336 (Fla. lst D.C.A. 1980). 
21 209 So.2d 454 (Fla. 1968). 
22 382 So.2d 897 (Fla. lst D.C.A. 1979). 
23 384 So.2d 650 (Fla. 1980). 


Does an injured 
employee have a 
common law right of 
action in Florida? 


By Dudiey Burton 


Legislation passed in 1979! 
abolished all rights of an injured 
employee to receive permanent 
partial disability benefits under the 
Florida Compensation Law. Those 
few disability rights that remain, 
such as amputations, were also 
drastically abrogated by the 1979 
Legislature.2 Since Florida is a 


common law state, both historically 
and by statute,® the question arises 
whether the common law right of 
an injured employee to sue his 
employer in negligence remains. 

F.S. §440.11(1) of the compensa- 
tion statutes relieves the employer of 
liability for damages to an 
injured employee “at law or in 
admiralty.” “If an employer fails to 
secure payment of compensation as 
required by this chapter, an injured 
employee . . . may elect .. . to 
maintain an action at law or in 
admiralty for damages... .” F.S. 
§440.11(1). An employee’s right to 
maintain an action for damages in 
negligence against his employer 
existed at common law in Florida 
prior to enactment of the 
compensation law in 1935.5 May the 
legislature unilaterally abolish this 
common law right of an injured 
employee? Stated another way, 
may the legislature substantially 
change the right of an injured 
employee to receive compensation 
for permanent disability without a 
corresponding change in the 
liability of the employer who 
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obtained an “exclusive and in place 
of all other liability” release from 
common law? F.S. §440.11. 

A comparison with the father of 
our common law system, English 
law, is instructive. Since 1690, the 
English common law has 
recognized the principle of the 
employer’s liability for the 
negligence of his employees. 
Passage of the first English 
Workmen’s Compensation Act in 
1897 did not modify the employee’s 
common law right to sue at law for 
the employer’s negligence. This 
right remains an available remedy 
in England today. Benefits are also 
paid under the English compensa- 
tion law for permanent partial 
disability based on the “loss of 
faculty” (physical or mental) on a 
statutory scale similar to the pre- 
1979 Florida statute. For example: 
loss of one hand is 60 percent; four 
fingers on one hand, 50 percent; one 
eye, 40 percent; a thumb, 30 
percent; and so on.’ 

Prior to the present English 
compensation law, which has been 
in force since July 5, 1948, an 


| 
j 


election as to compensation or 
damages was required by an 
injured employee before filing suit. 
The English Act of 1946 and 
subsequent amendments abolished 
the election requirement. Now the 
injured employee may claim 
compensation under the law and 
concurrently sue his employer in 
negligence. 

At first blush, these concurrent 
rights of the injured employee ap- 
pear to be double recovery. The 
1946 Act, however, provided that 
the employee as well as the employer 
equally contribute to the Industrial 
Injuries Fund.® The Fund is admin- 
istered by the Minister of Insurance 
and is supplemented by one-fifth 
payments from the Treasury. 
Furthermore, in 1948, the “Law 
Reform (Personal Injuries) Act 
1948” requires, in certain cases, that 
damages recovered at common law 
be reduced by half the estimated 
value of the benefits received by 
the employee from compensation.°® 
Litigation has thus diminished 
because all damage actions whether 
against the employer in common 
law or because of violation of one of 
the several safety acts must be 
brought in the same action. Suits 
against third parties, such as those 
involving contractors, owners of 
land or products liability, also must 
be joined in the original action. 


The trial judge, who decides the 
facts as well as the law, is therefore 
able to further lessen litigation by 
deciding the relative contribution, 
if any, of all defendants as well as 
application of comparative 
negligence by reduction of the 
award to the plaintiff where there is 
evidence of contributory 
negligence. 

It is not the purpose of this 
discussion to compare the English 
and Florida recovery systems for 
either compensation or damage 
action. It should be noted, however, 
that damages for personal injuries 
in England include the same basic 
items such as pain and suffering, 
loss of past and future earnings, 
disability, medical expenses, etc., as 
exist in Florida. It is our purpose to 
demonstrate that the rights of the 
injured employee in Florida since 
the legislation of 1979, have not 
followed an equitable quid pro quo 
basis. It is respectfully urged that 
the present compensation law is not 
only inequitable in that the long 
established right of the injured 


employee to receive payment for 
disabilities sustained has been 
abolished, but poses serious 
common law and constitutional 


questions which no doubt will be | 


resolved by our courts. 

In 1935 when the legislature 
enacted F.S. §440.11, relieving the 
employer from damage suits for 
permanent injuries by an injured 
employee, it also enacted 
permanent partial disability 
payments in exchange for the 
release of the injured employee’s 
common law rights. In 1979, the 
legislature abolished the permanent 
partial disability rights of the 
injured employee. One wonders 
whether partial or total loss of use of 
an arm, leg, hand, foot, thumb, 
finger, toe or loss of hearing is now 
available as a common law right by 
an injured employee since the 1935 
statutory contract between the 
employer and employee has been 
unilaterally altered by enactment of 
the 1979 legislation? 

Legislatures may enact and 
repeal statutory laws. The common 
law has been established over the 
years by custom and _ judicial 
decisions. Legislatures do not enact 
or repeal customs or judicial 
decisions. Again, one wonders 
whether an employee losing the 
total or partial use of an arm, leg, 
hand, foot, thumb, finger, toe or 
hearing has also forfeited his 
common law rights. QO 


' Fla. Laws 1979, Ch. 79-312, §8 and Ch. 
79-40, §10. 

* For example, loss of an arm or leg prior 
to August 1, 1979, entitled an employee to 
$26,000 at the maximum weekly rate; loss of 
the same arm or leg by amputation after 
August 1, 1979, resulted in disability 
payments of only $3,500! 

3 Fia. Stat. §2.01 and Laws of 1822, page 


4 This section of the law has remained asit 
is today since its original enactment by the 
legislature in 1935. 

5 Cummer Lumber Co. v. Silas, 125 So. 
373 (Fla. 1929) and Coleman v. State ex rel 
Race, 159 So. 504 (Fla. 1935). 

§ Boson v. Sandford, (1690) 2 Salk 440 and 
Munkman, EmMpLoyer’s LIABILITY AT 
Common Law (9th ed. 1979). (We are 
grateful to personnel at the Bodleian Law 
Library at Oxford for their assistance in 
obtaining the English material cited herein.) 

* Although the National Insurance 
(Industrial Injuries) Act, 1946 repealed the 
English Workmen’s Compensation Acts of 
1925 to 1945 with a system of insurance now 
known as the Social Security Act 1975, the 
basic concept of liability without fault for an 
accident in the course of employment 
remains the law in England today. See 
MuNKMaN, note 6, supra. See also: MESTON, 
SHAW’s GUIDE TO THE INDUSTRIAL RELATIONS 


Act 1971; FRANK & Roya, THE LecaL 
ASPECTs OF INDUSTRY AND COMMERCE (7th ed. 
1975); KEENAN & CRABTREE, ESSENTIALS OF 
InpustriAL Law (1970); and Wuincup, 
MoperRN EMPLOYMENT Law (2nd ed. 1978). 


~._8 Section 5(2) of the 1946 Act permits the 


employer to deduct from the weekly wages 
of his employees their contribution to the 
Industrial Injuries Fund, which also may be 
invested in regulated investments. 

9In 1969 the Employers’ Liability 
(Compulsory Insurance) Act 1969 was 
passed requiring employers to secure 
insurance to cover their liability for suits 
brought by injured employees under the 
common law. 
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chapter two of Florida Practice, second 
edition, published in 1975 by The Florida 
Bar. 

This column is written on behalf of the 
Workers’ Compensation Section, Frank A. 
May, chairman, Stephen M. Slepin, editor. 


ELIZABETH A. LESTER 
& ASSOCIATES 


Registered Professional Reporters 
846 Highland Avenue 
Orlando, Florida 32801 
(305)843-6543 
General Reporting 
Specializing in Medical 
and Product Liability 


Videotape Translators 


Deposition Rooms Available 


THE FLORIDA BAR JOURNAL/OCTOBER 1980 645 


SN 
é 
¥ 
/ = 
| 
f 
53. 


CURRENT LEGAL LITERATURE 


U of Fla Law Review 

Volume 32, No. 3 of the Univer- 
sity of Florida Law Review will be 
published in late October 1980 and 
will contain the articles listed 
below. To obtain complete 
subscription information, write 
Managing Editor, University of 
Florida Law Review, Holland Law 
Center, Gainesville, Florida 32611, 
or call (904) 392-2148. 

e “Attorney, Time Per Case- 
Finding an Optional Level,” by 
Stuart Nagel, professor, University 
of Illinois. The article uses simple 
principles from modern allocation 
theory, which builds on _ the 
increasing availability of systems 
for gathering and processing legal 
case data. 

The article explores theories of 
case management based on factors 
such as probability of success, 
degree of difficulty and 
maximization of profit. Consider- 
ations including responsibility to 
society and government, which 
may alter the results calculated for 
profit maximization, are also 
discussed. 

The author concludes with a 
suggestion for a computerized 
system of case data gathering, 
retrieval and processing, with 
allowance for “aggravating and 
extenuating circumstances.” An 
optimum level of lawyer-hours may 
thus be defined, and a comparison 
of those levels across case 
categories will provide insights as to 
what cases should be accepted, 
given certain goals. 

e “Current Tax Treatment of 
Educational Costs,” by John J. 
Mylan, professor, Willamette 
University College of Law. 

This is a comprehensive 
discussion of the deductibility of 
educational expenses under 
Treasury Regulation §1.162-5 
which allows an individual to 
deduct educational expenditures as 
ordinary and necessary business 
expenditures. The article includes 
an in-depth discussion of the 
exclusion from gross income of 
scholarships and fellowship grants 
under section 117 of the Internal 
Revenue Code. In particular, the 


article evaluates the effect of 
Treasury Regulation §1.117-4(c) on 
employer-sponsored scholarships 
which involves the courts in a 
determination of whether the 
primary purpose of the payment 
was to further the employee's 
education and training or to 
compensate him for past, present or 
future services. 

e Note, “The Application of the 
Oral Admissions Exception to the 
Uniform Commercial Code’s 
Statute of Frauds,” by Jonathan L. 
Gaines. Section 2-201(3)(b) of the 
UCC provides that an oral contract 
is enforceable against a party who 
admits the agreement’s existence in 
his pleadings, testimony, or 
otherwise in court. The author 
examines the common law 
application of the English Statute of 
Frauds and discovers the early 
courts gave identical effect to a 
party’s admission of a contract. The 
change in rationale that led to the 
more formal application of the 
statute created the need for section 
2-201(3)(b). 

The note scrutinizes application 
of the subsection and concludes it 
has not been consistently applied. 
Specific issues addressed include 
whether involuntary admissions 
will satisfy the subsection and what 
effect the admission will have once 
it is made. 

In addition, procedural issues 
such as the propriety of raising 
section 2-201(3)(b) via a demurrer 
and the manner in which a 
summary judgment motion should 
be treated, are discussed. 

e Note, “UCC §2-615: Defining 
Impracticability Due to Increased 
Expense,” by Linda Ebin. 
Grounded in the theory that a 
contract was not intended to govern 
under certain circumstances, section 
2-615 excuses performance where it 
has been impracticable due to a 
contingency the parties assumed 
would not occur. Thus, for the 
section to apply, performance must 
have been rendered “imprac- 
ticable.” 


The author examines the cases 
decided under section 2-615 and 
concludes that “impracticable” is 


not a quantitative term. Rather, the 
level of impracticability required to 
excuse performance increases with 
the risk’s foreseeability to the seller. 
Section 2-615 itself, however, does 
not preclude excuse because of the 
risk’s  foreseeability. The note 
examines this development and 
concludes with an _ alternative 
analysis for application under this 
section. 


e Note, “Citadel for the Human 
Cadaver: Exhuming the Harvard 
Brain Death Criteria,” by Paul 
Rothstein. Scientific advances in 
diagnosing death have led 
American legal commentators to 
conclude that the common law 
(cardiac-pulmonary) death 
standard cannot accurately 
determine time of death for 
comatose patients connected to 
artificial support systems. The legal 
profession overwhelmingly 
supports acceptance of brain death 
as a more appropriate standard. 


This note explores the legal, 
socioeconomic, political, ethical 
and metaphysical implications of 
the brain death standard, as well as 
the ramifications of choice of 
criteria comprising that standard. 
The author takes the position that to 
shield physicians from lawsuits 
arising from the discrepancy 
between the medical and legal 
definitions of death, and _ to 
modernize death-related aspects of 
the law, only a statute incorporating 
both the brain death concept and 
the most criteria can properly 
accommodate the interests of 
patients, physicians and society. 
The note concludes with a 
proposed statute setting forth the 
specific criteria for diagnosing 
brain death. 


e Note, “Defamation, the 
Private Individual, and Matters of 
Public Concern: A Proposed 
Resolution for Florida,” by Nancy 
E. Swerdlow. Florida has not 
developed a post-Gertz standard of 
fault to apply in defamation suits by 
private individuals involved in 
matters of public concern. In an 
attempt to ascertain an appropriate 
standard for Florida, the author 
traces the development of Florida’s 
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qualified media privilege to publish 
matters of public concern, along 
with the United States Supreme 
Court’s corrollary decisions. The 
note reveals the consistent subject- 
matter focus of both lines of 
decisions. Additionally, the 
rationales of states that have 
adopted a post-Gertz standard are 
juxtaposed with the policies 
expressed in prior Florida law, 
revealing Florida’s alignment with 
those states that have adopted a 
standard of actual malice. 

e Comment, “Free Exercise of 
Religion: Will it go up in Smoke?” 
Town v. State, 377 So.2d 648 (Fla. 
1979) by Lorraine Solomon Cohen. 
This comment traces the history of 
the first amendment free exercise 
clause, focusing on its use as a 
defense in narcotic cases. The 
current United States Supreme 
Court test, formulated in Sherbert 
v. Verner, 374 U.S. 398 (1963), calls 
for balancing the interests of the 
state and the individual, with due 
consideration of the availability of 
alternative means. 

The author focuses on_ this 
balancing test as the appropriate 
means to decide whether the City 
of Miami Beach should have been 
allowed to enjoin the Ethiopian 
Zion Coptic Church from smoking 
marijuana as part of its religious 
practice. The Supreme Court of 
Florida found that the state’s 
interest in the health, safety and 
welfare of its citizens overrode the 
church members’ free exercise 
rights. It is argued in this comment 
that the court did not follow the 
Sherbert test. oO 


Book Reviews 


Handbook for Legal Medicine 
(Fifth Edition). By Charles S. 
Hirsch, R. Crawford Morris and 
Alan R. Moritz. (C.V. Mosby 
Company: St. Louis. 1979) $19.95 
Although the field of legal 
medicine is hardly new (the first 
edition of this volume was 
published in 1956), its importance 
to the practicing attorney has 
burgeoned in recent years as the 
complexity of the medical and legal 


professions, and the intersection 
between the two, has intensified. 
Legal medicine involves much 
more than the occasional medical 
professional liability (malpractice) 
case. Few attorneys today, whether 
in public or private employ, 
involved in criminal, personal 
injury, workers’ compensation, 
insurance, probate, domestic 
relations, or any number of other 
areas, can long practice before 
encountering the world of 
physicians and other health 
professionals. 

The Handbook of Legal 
Medicine is intended to facilitate 
and enhance the medical/legal 
interchange that is essential to both 
professions. It gives the attorney 
and the physician a _ basic 
understanding of each other’s roles 
and responsibilities. While 
acknowledging that the medical 
and legal systems often have 
differing aims and perspectives (for 
instance, the chapter on Forensic 
Psychiatry elucidates the divergent 
meanings and consequences that 
attach to the insanity concept in 
medical and legal practice), a 
strong commitment to both the 
medical and legal processes, and 
especially to the interface between 
them, pervades this volume and 
constitutes its chief lesson. 

The editors of this new edition 
(the fourth appeared in 1975) are 
two pathologists and a practicing 
attorney. They also authored most 
of the chapters themselves. Their 
extensive practical experience in 
legal medicine (they are pioneers in 
the field), as well as that of the 
outside contributors, is evidenced 
throughout this book. Their 
product is admirable. 

This volume is intended to serve 
not as an attorney’s research tool, 
but rather as a general, handy desk 
reference. It is not loaded with 
medical or legal citations. Instead, it 
contains pragmatically-oriented, 
comprehensible descriptions and 
discussions of selected medicolegal 
topics. It consciously shies away 
from more philosophical issues 
(like eugenic control through 
selective use of sperm banks) in 
favor of including material of 


interest to the everyday legal 


advisor/advocate. It is not a “how 
to” textbook; it is more like a “what 
to look for” primer. Yet, this daily 
working manual is_ sufficiently 
detailed on many subjects to open 
the pathway for more elaborate 
legal research. 

The editors divide their work into 
two parts. Part I, “Scientific 
Medicolegal Investigations,” 
represents the medicolegal 
subspecialty of forensic medicine, 
which refers to “those aspects of 
medicine and basic medical science 
which are related to the 
investigation, preparation, 
preservation, and presentation of 
evidence and medical opinion for 
the courts of law, and administra- 
tive, regulatory agencies.”! Put 
more simply, this part describes 
what doctors can do for lawyers. 
Part II, “Physician and Patient— 
Physician and the Law,” represents 
the subspeciality of medical 
jurisprudence (legal principles 
affecting medical practice). It 
concerns what lawyers can do for— 
and to—doctors. 

Each part is divided into easy-to- 
read, well organized chapters, 
liberally endowed with helpful 
diagrams, tables, and checklists. 
Concepts are illustrated with 
factual cases. Unfamiliar terms are 
rendered meaningful. Current 
developments and trends are tied in 
(e.g., the recent examination of the 
relationship between blood alcohol 
concentration and _ drunkenness 
leading in most states to a revision 
downward of allowable blood 
levels in automobile drivers). 
Judgments on these developments 
are offered. The medicolegal 
significance of the practices 
described—that is, the policies and 
reasons underlying those 
practices—are clearly explained. 
Issues are put into context (the 
insurance chapter, for example, 


takes note of the medical 
malpractice crisis of the mid- 
seventies). 


Part I, on forensic medicine, 
deals with the primary role of the 


physician in the legal process as an 


objective observer, preserver, and 
(Continued on page 648.) 
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explainer of relevant evidence. The 
general premise is that the only 
things likely to be seen and 
remembered by the physician are 
those that are looked for with 
knowledge of their potential 
significance, and that unless he or 
she is aware of the possible 
importance of the evidence, it is 
likely to be ignored or destroyed. 

The editors emphasize the 
physician’s first obligation as 
caretaker to the patient (as where 
they state that rape victims 
“deserve an opportunity to talk toa 
concerned, sympathetic, under- 
standing physician in a setting of 
privacy and respect’). Their 
message: Much is expected of the 
physician by society, and, despite 
the inherent and _ unavoidable 
limitations of medicine, he or she 
has much to contribute. 

The physician/patient relation- 
ship is expanded upon and forms 
the focus of Part II. This portion 
combines two perspectives. On one 
hand, it deals with the limits that 
society—acting through legislatures 
or adjudicatory forums—imposes 
upon the medical practitioner's 
clinical prerogatives. The physician 
(and his or her attorney) are taught 
how to protect against liability 
exposure. Conversely, the opposing 
attorney is alerted to potential bases 
for the imposition of liability. But 
this book also invokes another 
perspective. It recognizes the 
physician/patient relationship in its 
broader context, that of the doctor’s 
positive opportunities and 
obligations to serve patient and 
community. The book advocates, 
for instance, that the medical 
profession insist that a percentage 
of malpractice insurance premiums 
be set aside for a claims prevention 
and educational program. It 
indicates what is desirable as good 
practice even beyond the minimal 
legal requirements. Common 
pitfalls in medical practice 
generally and medicolegal practice 
in particular are pointed out 
without reluctance. Above all, the 
editors emphasize—and this is a 
fundamental lesson—that good 
medical practice, in all its technical 


and its nontechnical aspects, is the 


physician’s best legal prophylaxis. 


Of special interest in Part II is 
a collection of chapters, just written 
for this fifth edition, on legal issues 
relating to health professionals 
other than physicians. 

As with virtually any ambitious 
undertaking, this volume is not 
without shortcomings. Usually 
precise in analysis and description 
(e.g., elucidating the distinction 
between the coroner and medical 
examiner systems or between the 
confidential relationship and 
testimonial privilege), the volume 
sometimes lapses—as do most desk 
references—into over-generalization. 
While the book has little “filler,” one 
glaring exception is the short and 
superficial chapter in Part II on 
“Insane Persons,” which adds 
nothing to the excellent piece on 
“Forensic Psychiatry” in Part I. A 
certain depth must inevitably be 
sacrificed in a work of this nature 
lest it become too unmanageable 
for use as a desk reference, but 
certain omissions from this book are 
particularly irksome. Why, for 
example, is there no mention in the 
chapter on medical licensure of the 
role gf specialty board certifica- 
tion? Why is there nothing on 
emergency care or the Good 
Samaritan laws? Why is there no 
allusion to health insurance—let 
alone a comprehensive discussion— 
in the chapter “Professional Fees” 
or elsewhere? This work does not 
purport to be a treatise on the 
American health care delivery 
system (as opposed to a manual on 
forensic medicine and medical 
jurisprudence), but, after all, nearly 
89 percent of the civilian 
noninstitutionalized population do 
have some form of third-party 
health care coverage 

Despite these criticisms, I 
recommend Handbook of Legal 
Medicine as a _ valuable and 
important addition to the lawyer’s 
library. 


By Marshall B. Kapp 
Dayton, Ohio 


' Curran, W.J., “Titles in the Medicolegal 
Field: A Proposal For Reform,” 1(1) 
AMERICAN JOURNAL OF LAW AND MEDICINE 1, 
at 9 (March 1975). 

2U.S. Public Health Service, National 
Center for Health Statistics, Office of Health 
Research, Statistics, and Technology, 


ADVANCE Data Number 44, “Health Care 
Coverage: United States, 1976” at Table 1 
(September 20, 1979). 


Glossary of Insurance Terms 

A comprehensive 234-page 
glossary of insurance terms is now 
available from The Merritt 
Company. 

This new edition of Glossary of 
Insurance Terms features more 
than 2,000 of the most used words, 
names, terms, phrases and acro- 
nyms used in all segments of insur- 
ance and risk management. Each 
term or phrase is in alphabetical 
order and cross-referenced for syn- 
onyms and their opposite meanings. 

The Glossary categorizes each 
term into its particular line of insur- 
ance. Categories include: automo- 
bile, aviation, crime, general, health, 
inland marine, legal, liability, life, 
ocean marine, property, reinsur- 
ance, surety and workers’ 
compensation. A special section 
covering pension terminology has 
been included. 

This new edition has been 
published to meet the needs of 
insurance and related fields, as new 
terms and new words are being 
added to the language of the 
insurance industry. Existing words 
and terms can take on different 
meanings, depending on context 
and usage. For this reason, this 
Glossary can be a reference tool for 
the layman or policyholder, student 
of insurance, attorney, accountant, 
as well as the insurance 
professional. 

Glossary of Insurance Terms was 
edited by a team of insurance 
experts including Thomas E. 
Green, CPCU, CLU, Director of 
Education, Employers Insurance of 
Wausau, and by Robert W. Osler, 
independent consultant to life and 
health insurance companies. Terms 
by John S. Bickley, Ph.D., the 
University of Alabama, from 
Merritt’s earlier edition of the 
Glossary, have been integrated into 
this new text. Don Ball, director of 
the College of Insurance - Western 
Division, assisted in an extensive 
prepublication review process. 

The Glossary in soft cover 


-binding is available from The 


Merritt Company, Dept. 379, P.O. 
Box 955, Santa Monica, California 
90406; Tel. (213) 450-7234, for 
$11.95. 
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ssuring adequate ownership protection for all parties to a 

real estate transaction requires specialized knowledge and skill. The advent of 
such innovative land development projects as planned unit developments, condominium 

creation and conversion, stock cooperatives, time sharing, intérval land ownership and others raises 
increasingly complex questions. J. H. “Skip” Boos, who skippers our operations in southeastern states, and our 
other regional supervisors have the experience and training to chart the right course in all title matters. With a 
law degree and over 26 years as a title executive, Skip is ideally qualified to navigate your real estate transaction 
through untroubled waters. He has Saw in the Southeast...and title insurance everywhere! 


First American Title Insurance Company 
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THE LAWYER LARGE 


A few words of introduction... 


Within ten minutes of setting foot on 
campus as a first year law student, I 
was asked by a fellow student, “Have 
you read State v. at So 2d 
—_____?” I hadn't. “You ought to check 
it out,” he said. I did, and found a 
ragged and dog-eared case in that 
otherwise seldom used volume, and 
discovered also, for the first time, that 
judges can have a sense of humor. 

I learned later that law professors can 
have a sense of humor, when my torts 
professor read from the case of Fardell 
v. Potts, wherein Lord Justice Marrow, 
in attempting to determine whether a 
lady defendant had met the standard of 
reasonableness, said, “I find therefore 
that at Common Law a reasonable 
woman does not exist.” Still later I 
learned that my friends and 
colleagues—lawyers—even have a 
sense of humor (senses of humor?), 
although usually not during litigation. 

Humor is the reason for this column. 
It may be borrowed from other sources, 
as Kress Campel’s letter to Alex 
Deanton about his “Slightly Imperfect 
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Title,” borrowed from _ Professor 
Prosser’s The Judicial Humorist, 
published by Little, Brown and 
Company. Or it may be homegrown, 
as Ed Siegel’s limerick about paying 
clients. (Ed says his rhymes get “verse 
and verse”; perhaps we'll see.) Bill 
Zewadski has prevailed upon Ted 
Mack, retired official reporter of the 
U.S. District Court in Tampa, to share 
his vast store of limericks with us, and 
two of them are printed here. 

But humor won't be all this column is 
about. There will be a place here for 
more serious views of judges, the law, 
and lawyers, perhaps even clients. 

After this inaugural edition, I do hope 
this column will be sustained by the 
thoughts, experiences, and observa- 
tions of the lawyers of Florida. Send 
what you will; the editors will consider 
“everything that’s fit to print.” 


—Dan White 
Column Editor 


A slightly imperfect title* 


1214 Marcus Bldg. 
Prewitt, Texas 
January 4, 1928 
Mr. Alex Deanton 
Prewitt, Texas 


Dear Sir: 


In accordance with your order, I 
have examined abstract of title in seven 
parts covering the South 236% acres out 


of the Edmundson Survey in 

County, Texas, which you 
are preparing to buy and herewith 
render my opinion. 

Don't buy the G........d........ land. It 
has been my sorrow and burden to look 
over several horrible examples of a title- 
examiner’s nightmare, but this alleged 
title takes the cutglass flyswatter. It is 
my private belief that you couldn’t cure 
the defects if you sued everybody from 
the Spanish Government (who started 
this mess) on down to the present 
possessor of the land, who is in there by 
virtue of a peculiar instrument 
optimistically designated by the 
abstractor as a “General Warranty 
Deed.” 

In the first place, the field notes of the 
Spanish Grant do not close. I don’t think 
it is possible to obtain a confirmation 
grant since the late unpleasantness in 
1898. In the second place, there were 19 


*The Journal expresses appreciation to 
Mrs. Eleanor Prosser, widow of William L. 
Prosser, for permission to reprint this letter 
from his book, THE JupiciaL Humonist. 


heirs of the original grantee, and only 
three of them joined in the execution of 
the conveyance unto the next party in 
this very rusty chain of title, which is a 
major defect in the first place. We 
might rely on limitation here, except 
that I am reliably informed that nobody 
has succeeded in living on this land fora 
longer period than two years, before 
dying of malnutrition. Laches might 
help out, but anybody who undertakes 
to buy land under a title acquired by 
laches is (to paraphrase Mark Twain) 
setting out like the man who set out to 
carry the cat home by the tail—he is 
going to acquire experience that will be 
of great value to him and never grow 
dim or doubtful. 

This land has been sold for taxes eight 
times in the last 40 years. Nobody has 
ever redeemed one of these tax sales— 
glad to be rid of it, no doubt. The last 
purchaser sued the tax collector a 
month after he bought for cancellation 
of the sale for fraud and 
misrepresentation. He doubtless had 
grounds, but this incident will give you 
a rough idea of what kind of muzzle- 
loading smooth-bores have been 
fritzing this title. 

On January 1, 1908, a gentleman who 
appears suddenly out of nowhere by 
the name of Ellis Gretzberg executes a 
quit-claim deed containing a general 
warranty of title to one Peter 
Perkinston. Perkinston, the prolific old 
billy-goat, died, leaving two wives and 
17 children, the legitimacy of two of 
them being severely contested. I am not 
being funnier than the circumstances 
indicate; he actually left two wives, and 
it seems never to have been legally 
adjudicated who he done wrong by. 
Each one of these ladies passed away in 
the fear of God and the hope of a 
glorious resurrection and left a will 
devising this land to their respective 
brats. A shooting match between the 
two sets of claimants seems to have 
assisted the title slightly by reducing the 
original number to six and substituting 
11 sets of descendants. One of the most 
prevalent causes of defects in this title 
seems to be the amorous proclivities 
and utter disregard for consequences 
prevailing in this neighborhood. 

Your prospective vendor derives title 
by virtue of an instrument concerning 
which I have previously remarked. It is 
executed by a fair majority of one set of 
the offspring of Peter (“Prolific”) 
Perkinston, and is acknowledged in a 
manner sufficient to pass a county clerk 
with his fee prepaid. Outside of the fact 
that it doesn’t exactly describe the 
property under search, the habendum 
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clause is to the grantors, the covenant of 
general warranty doesn’t warrant a 
thing and it is acknowledged before it 
is dated, I suppose it is all right. 

I might mention that this land was the 
subject of a trespass to try title suit 
between two parties who appear in the 
abstracts for the first time when the suit 
was filed, and one of them recovered 
judgment awarding title and 
possession. We may waive this as a 
minor defect, comparatively speaking. 

I would advise you to keep the 
abstracts, if you can. They are a 
speaking testimonial to the result of 
notaries public drawing instruments, 
county clerks who would put a menu on 
record if a fee was tendered, and 
jacklegged jugheads posing as lawyers. 

You can buy the land if you so desire. 
There are 573 people who can give you 
as good a title as your prospective 
vendor has, not counting the heirs of the 
illegitimate son of Prather Linkon who 
died in the penitentiary in 1889 while 
serving a term for sodomy. 


Yours very truly, 
Kress L. Campel 


P.S. You owe me two dollars more for 
headache powders I used. 


A cute Greek reporter, Sue Popolis, 
Has an office quite near the Acropolis. 
This girl’s never lonely. 

There’s standing room only. 
She writes on her Stenograph -- topolis. 


A law clerk named Throckmorton Prine 
Did research remarkably fine. 
He cited, I’m told, 

A decision quite old 

In 14 Rosetta Stone 9. 


By Ted Mack 
Official Reporter (Ret.) U.S. District 
Court, Tampa Division, 1945-1975 


There once was a lawyer named Jay 
Who bragged how his clients did pay. 
“I got a ten, 
A five and then 
A couple of small ones today.” 


By Edward Siegel 
Jacksonville 


A homemade will 


[The Last Will and Testament of 
Herman Oberweiss, as offered for 
probate at the June 1934 term, County 
Court of Anderson County, Texas.— 
Ed.] 

I am writing of my will mineself that 
des lawyir want he should have to much 
money he ask to many answers about 
the family. First think i dont want my 
brother Oscar to get a god dam thing i 
got he is a munser and he done me out of 
four dollars fourteen years since. 

I want it that Hilda my sister she gets 
the north sixtie akers of at where i am 
homing at now i bet she dont get that 
loafer husband of hers to brake twenty 
akers next plowing. She cant have it if 
she lets Oscar live on it i want i should 
have it back if she does. 

Tell mama that six hundret dollars 
she has been looking for ten years is 
berried from the bakhouse behind 
about ten feet down. She better let little 
Frederick do the digging and count it 
when he comes up. 


Pastor Ticknitis can have three 
hundret if he kisses the book he wont 
preach no more dumhead talks about 
politics. He should a roof put on the 
meeting house with and the elders 
should the bills look at. 

Mama should the rest get but i want it 
so that Adolph should tell her what not 
she should do so no more slick irishers 
sell her vaken cleaner they rise like 
hell and a broom dont cost so much. 

I want it that mine brother Adolph be 
my executer and i want it that the judge 
should please make Adolph plenty 
bond put up and watch him like hell. 
Adolph is a good bisness man but only 
a dumpph would trust him with a 
busted pfennig. 

I want dam sure the schlaimial Oscar 
dont nothing get. Tell Adolph he can 
have a hundret dollars if he prove judge 
Oscar dont nothing get that dam sure fix 
Oscar. 


[Signed] HERMAN OBERWEISS 


R sent a com 
as you 


In our area—title insurance—IVT is much like you: 

aggressive, good and growing fast. We're growing 

because we know our business, because we've built 
a reputation for solid, accurate, on-time service, 
and because, like you, we choose our associates 
carefully. 

We already have some of the finest attorneys in 

12 states along the Eastern seaboard associated with 

us as agent representatives, but that’s not enough. 

Not for our growth plans, and not, we hope, for yours. 

If you agree, we invite you to inquire about agency 

representation with IVT. Call or write Rick Alvarez. 


Industrial Valley Title Insurance Company | 
2400 West Bay Drive, Suite 428, Largo, Fla.33540 (813) 585-3411 


Gentlemen: please send me additional information concerning agency representation 


NAME 
ADDRESS 
CITY. STATE zIP 
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One new plan that insures you and your employees three ways: 


1. Life insurance 
2. AD&D insurance 
3. Medical insurance 


The Florida Bar’s new Group Life and Medical Insurance Program 
offers you and your employees (1) life insurance (to a $50,000 maximum), 


(2) accidental death and dismemberment coverage (to the same limit) 
and (3) health insurance which pays room and board, 80% until you have 
spent $1500 and 100% of charges beyond that (after a $100 deductible). Or 
choose a $500 deductible, to lower your premium cost. 

Written through the National Employers Trust by Republic National Life 
Insurance Company, this new plan is available to all members of 
The Florida Bar and their employees. Write or call for complete details today. 


=o 

oe 
& Associates, 


Poe &Associates, Inc. 
We’re Florida’s insurance people. 
P.O. Box 1348/Tampa, FL 33601 
(813) 228-7361/Ft. Lauderdale (305) 491-1080 
Ft. Myers (813) 939-5212/Jacksonville (904) 398-1112 
Lakeland (813) 646-2968/Miami (305) 751-9765 
Miami (305) 576-7880/Orlando (305) 671-2470 
Tallahassee (904) 386-4102/Venice (813) 488-6738 
Winter Haven (813) 294-7541 
TOLL-FREE SERVICE: 
Orlando Area 422-3860/Pinellas County 461-2311 
All other Florida cities 1-800-282-0593 
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YOUR NEW SYMBOL FOR 


TLE & TRUST Com 


PEACE MIND SECURITY 


The very essence of home ownership is the peace of mind and sense of security which arises 
therefrom. Lacking this, one of the basic elements of satisfaction is lost to the homeowner. 


Realization of this fact has led more and more Realtors to recommend land title insurance to 
their clients, and caused these same clients to desire it and order it attended to. 


Today’s buyer of real estate can have the peace of mind and security to which he is entitled, by 
relying upon his Realtor and his attorney to handle the details of such transactions, and 
instructing them to obtain for him a land title insurance policy as the final protection of his 
ownership. 


Title & Trust Company of Florida is the oldest and one of the largest title insurance companies 
operating under a Florida charter. It points with pardonable pride to its successful career, and 
to the efficient and unexcelled service which it has rendered to its thousands of satisfied 
customers whom it has served for more than 55 years. 


Title & Trust Company of Florida, with its home office in Jacksonville, insures land titles 
anywhere in the State of Florida. 


TITLE ABSTRACTS 


INSURANCE ESCROWS 


HOME OFFICE 
200 E. Forsythe Street, Jacksonville, Florida 
Telephone (904) 353-5661 
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tobeunsure of your legal position. 


If you don’t know all the law Our unique indexing system step through that door next time 
when you walk through this door, gives you the direct benefit of our with the confidence that comes 
you’ve improved your opponent’s experience by enabling us to draw from knowing that you have the 
chances of carrying the day. The upon the thousands of cases we’ve most thorough research available. 
successful attorney is the one who already researched. This feature, At your service 24 hours a day ... 
thoroughly prepares every case. combined with the specialized 

And thoroughness is the treatises and reporters available 
watchword at RESEARCH FOR to your researcher, significantly 
LAWYERS. Your researcher is reduces research costs to you. 
specifically familiar with the area When you call, recording 
of law governing your case. He calls equipment is available to tape your 
you with a preliminary report after case directly from the phone. Our 
a few hours work. Another call at secretary becomes your secretary 
the completion of research ensures ... $0 your research problem doesn’t 
that all the issues have been covered. _ remain “‘bottled-up” in your office 
Moreover, your researcher was train- _ waiting for dictation or transcrip- 
ed in a Florida law school, and while _ tion; we can begin immediately. 
he has the facilities to research all There’s no better way to 


state and federal jurisdictions, avoid that sinking feeling at your (904) see / brs pene, Florida 52608 
Florida law is his specialty. next hearing. Call us (toll-free) and Toll-free (800) 342-6862 


Florida Division of 
American Legal Research Corp. 


